
Office of Medicaid
BOARD OF HEARINGS

Appellant Name and Address:

Appeal Decision: Approved

Decision Date:

Hearing Officer:

7/10/14

B. Padgett

Appellant Representative:

Appeal Number:

Hearing Date:

Continued:

1401539

March 28, 2014

May 16,2014

MassHcalth Representative:

D. Ferris

Commonwealth of Massachusetts
Executive Office of Health and Human Services

Office of Medicaid
Board of Hearings

100 Hancock Street, 6"' floor
Qumcij, MA 02171



APPEAL DECISION

Appeal Decision:

Decision Date:

Approved

7/10/14

MassHealth Rep.: D. Ferris

Hearing Location: Springfield

Issue:

Hearing Date:

Appellant Rep.:

130 CMR 520.023

March 28, 2014

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

The Appellant received a notice dated January 09, 2014 stating MassHealth has reviewed your
application tor MassHealth long term care services which you filed on November 07, 2013. You are
not eligible for MassHealth long term care services because you have more countable assets than
MassI lealth benefits allow (Hxhibit 1).

The Appellant filed this appeal timely on January 29, 2014 (130 CMR 610.015(B); Exhibit 2).

Denial of assistance is valid grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

The Appellant's long term care application was denied as she is over the asset limit.

Issue

Is the Appellant over assets limit for long term care eligibility?
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Summary of Evidence

MassIIcalth testified the Appellant applied for MassHealth long term care benefits on November
07. 2013 and was denied on January 09, 2014 as she had more countable assets than MassHeallh
benefits allow. MassHealth submitted a legal memorandum dated March 28, 2014 which argues
MassHealth applicants have the burden to proved their eligibility including total countable assets
are below $2,000.00. 130 CMR 520.007 states countable assets include assets to which the
applicant would be entitled whether or not these assets are actually received. The memorandum
states Medicaid is a statutory program governed by regulations and is not a program in equity and
cannot be trumped by common law, state law or equitable principals and is designed to provide
health care for the poor and that individuals are expected to deplete their own resources before
obtaining assistance from the government. This sentiment is echoed by the Supreme Judicial Court
in Cohen v. Comm'r of the Div. of Meet. Assistance, 423 Mass. 299, 403 (1996). The memorandum
argues SJC holds the common law of trusts and general trust laws principals cannot be used to
circumvent the Medicaid statute '"for the purpose of having your cake and eating it too." "The
purpose of the statute is to prevent individuals from using trust law to ensure their eligibility for
Medicaid coverage, while preserving their assets for themselves or their heirs." Lebow v. Comm >
of the Div. ofMed. Assistance, 433 Mass. 171. 172 (2001). 'The issue is not whether the trustee has
the authority to make payments to the grantor at a particular moment in time. Rather, if there is any
state of affairs, at any time during the operation of the trust, that would permit the trustee to
distribute trust assets to the grantor, those assets count in calculating the grantor's Medicaid
eligibility." Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009).
MassHealth maintains federal Medicaid law effectively "creates a presumption that trusts
containing the assets of an applicant and/or spouse are countable for eligibility determination." 42
U.S.C. §1396p el seq. That "if there is any circumstances under which payment from the trust could
be made to or for the benefit of the individual, the portion of the corpus from which, or the income
on the corpus from which, payment to the individual could be made shall be considered resources
available..." (42 U.S.C. §1396p(d)(3)(B)(i)).

MassHealth testified the Appellant created the 122 Old Point Road Street Realty Trust (Realty
Trust) and the S. O'Brien Irrevocable Trust (Irrevocable Trust) Trusts on December 20, 1996, by
transferring for no consideration two parcels of real estate in Newburyport Massachusetts to herself
and two of her children as Trustees of the Realty Trust. MassHealth asserts that the income and
principal of the Realty Trust and the Irrevocable Trust are countable under 130 CMR 520.023(C).
Since the Appellant established and funded both Trusts and as they are self-settled inter vivos trusts
(Sec 42 U.S.C. §1396p(d)(2)(B)) all the assets in the Trusts are considered available. MassIIealth
further argues the language of Realty Trust demonstrate the assets are available to the Appellant,
citing Section Three,1 l;our~; and Five as well as the Irrevocable Trust citing Clause Three,4 and

1 Allows revisions to the Schedule of Beneficiaries.
1 States the Trustees may buy . sell, convey, assign, mortgage or otherwise dispose of all or part of the Realty Trusl
assets.
' Which slates the Realty Trust may be terminated at anytime by any Beneficiary.

4 Which states that the Appellant ( 3 . 1 ) reserves the power to appoint any or all of the pr incipal and income lo any
one or more of the Appellant 's ch i ld ren and their chi ldren; and (3.4) may disc la im, renounce or release any power or
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Six\I Icalth asserts these clauses are "any circumstance1' or "peppercorn of discretion" which
allow the Trustee to use principal of the Trusts for the benefit of the Appellant and pursuant to the
Mcdieaid statute the assets are therefore countable. Lastly, Massllealth concludes the Appellant
cannot credibly claim that the real estate is unavailable to her when applying for Massllealth
benefits, while prior to entering the nursing facility she had full use and benefit of the property.
MassHealth submitted into evidence application for long term care benefits dated November 07.
2013. the Realty Trust and the Irrevocable Trust (Hxhibi t 4), Memorandum (Hxhibi t 5).

The Appellant's representative requested a continuation of the hearing to review the MassHealth
legal memorandum and submit a response.

The hearing was continued to May 16, 2014 where the Appellant's representative submitted a
memorandum in support arguing the Appellant conveyed real estate to a standard nominee trust
seventeen years prior to her request for MassI Icalth benefits. The Trustees of the Realty Trust are
agents for the 100% beneficiary of the Trust, which is in this case is the Irrevocable Trust. The
Appellant is a Trustee of the Really and the Irrevocable Trust along with her son and her
daughter, but has no right or authority to amend or revoke cither Trust individually or in her
capacity as Trustee unilaterally. In this instance only income shall be paid to the Appellant and
therefore the principal of the Trust is not countable as an available resource. Although language
in the Trusts slates the Trustees of the Realty Trust may buy, sell, convey, mortgage, or otherwise
dispose of all or part of the Realty Trust assets, such authority may only derive from the sole
direction of the Irrevocable Trust. The representative slates Massllealth asserts that the Really
Trust may be terminated in writing from any beneficiary making the Realty Trust revocable;
however there is a distinction between revoking a trust and terminating a trust. If the Realty Trust
could be revoked then the property would be returned to the Appellant as Donor; however if the
Realty Trust is terminated then the properly would pass lo the Irrevocable Trust as expressed in
Section Five of the Realty Trust.

The representative further stales Massllealth argues the Realty Trust's Schedule of Beneficiaries
may be amended and the Appellant can name herself individually as the Beneficiary: houever
only the beneficiary of the Realty Trust may amend the Schedule of Beneficiaries, which is the
Irrevocable Trust and its Trustees. As a result the Appellant has no authority to unilateral ly
amend the Schedule of Beneficiaries and reclaim the assets she transferred to the Realty Trust.

The Irrevocable Trust is a typical income only irrevocable trust. The Trustees of the Irrevocable
Trust cannot, under any circumstance, make any payment of trust principal to or for the benefit of

interest as lo all or particular Trust assets.
' Which states the Trustee may act alone and without notice lo the beneficiaries and has the authority to: (6.1) invest;
(6.3) make loans; (6.4) borrow- money; (6.5) pay as income the whole of interest, dividends, rent or similar receipts
from property; (6.6) buy, exchange, lease, sell and make contracts; (6.9) hold, purchase, dispose of or otherwise deal
with life insurance, annui t ies , endowment policies or other form of insurance on the l i fe or lives of any beneficiary or
beneficiaries ... for the benefit of any beneficiary of the Trust and to pay the premiums and costs therefore from the
pr inc ipa l or income of the Trust; (6 .13) Trustee may sell or divide real or personal property for distribution; and
(6 .18) Trustee may execute deeds, assignments, leases, notes and contracts.
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the Appellant6 and there are no provisions in the Trust that contradict the Appellant's lack of
right to principal. MassIIealth argues that any specific provisions prohibiting payments of
principal to the applicant "do not control whether the principal is countable" and that "the
countability of trust principal is not predicated on any provision purporting to disallow
distributions of principal; rather, the entire Trust instrument must be reviewed" (citing Dohcrty v.
Office of Mcdieaid). Although this is a reasonable position, if the trust must be reviewed as a
whole, then MassIIealth cannot disregard the provision within the trust that prohibits payments
of trust principal to the applicant. Further MassIIealth argues the Trustee has the authority to
purchase an annuity on behalf of the income beneficiary, making the annuity distributions
payable and available to the applicant; however, if a trustee invests in an annuity on behalf of the
income beneficiary/applicant, the only payment available is the income generated from the
principal of the annuity and not the return of principal from the annuity.

Finally, MassIIcalth argues the Appellant resided in the property and therefore has control over
the asset. Residing in a property is not the same as owning, as the Appellant's use of the home is
completely within the discretion of the Trustees. The Appellant did not retain any rights within
the Trust to live in the home nor did she reserve any life estate in the home. She does not have
even a peppercorn of discretion as to how the home is managed and she cannot under any
circumstances receive any payments, withdraw equity, or convert this trust asset into cash to pay
for her own care. The Appellant submitted into evidence memorandum in Support (Exhibit 6).

Findings of Fact

Based on a preponderance of the evidence, I find the following;

1. On November 07, 2013 the Appellant applied for MassHealth long term care benefits
(Testimony).

2. On January 09, 2014 the Appellant's application was denied as MassIIealth determined the
Appellant had more countable assets than MassHealth benefits allow (Exhibit 1).

3. The Appellant created the Really Trust on December 20, 1996 transferring for no
consideration two parcels of real estate in Newburyport Massachusetts to the Realty Trust
(Exhibit 4).

4. The Trustees of the Realty Trust are the Appellant her son and her daughter (Exhibit 4).

5. The Realty Trust states:

' ' Clause 3.2, states that the Appellant "'does not retain any interest in the pr inc ipa l of this Agreement...". Clause 3.3
provides thai the Appellant "docs not reserve any power or authority whatever to revoke or amend any provision of
this Agreement of Trust." Clause 4 .1 , "the Trustees shall distribute the income but only the income of this Trust to
the Donor; in no event may principal from this Trust be distributed to the Donor".
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• Section Three, Beneficiaries
3.1 The term ^Beneficiaries" shall mean the persons and entities listed as

Beneficiaries in the Schedule of Beneficiaries and in such revised Schedule of
beneficiaries, from lime to lime, hereafter execuled and delivered . . . .

3.2 Decisions made and actions taken hereunder ... shall be made or taken, as the
case may be, by all Beneficiaries.

• Section Four, Powers of Trustees
5.1 Except as hereinafter provided in case of the termination of this Trust, The

Trustees shall have the following powers:
5.1.1 To buy , sell, convey, assign, mortgage or otherwise dispose of all or part of

the Trust Estate and as landlord or tenanl execute and deliver leases and
subleases.

• Section Five, Termination
5.1 This Trust may be terminated at any time by notice in writing from any

Beneficiary, provided such termination shall be effective only when cerlificale
thereof signed by the Trustees, ... shall be recorded with the Registry of Deeds

5.2 In the case of any termination of the Trust, the Truslees shall transfer and convey
Ihe specific assels constiluling Ihe Trusl Estate, subject to any leases, morlgages
conlracts or other encumbrances . . . to Ihe Beneficiaries as Tenants in
Common... (Exhibit 4).

6. The Realty Trust Schedule of Beneficiaries states 100% of the beneficial inlerest belong to
the Irrevocable Trust (Exhibit 4).

7. The Appellant created the Irrevocable Trust on December 20, 1996 (Exhibit 4).

8. The Truslees of the Irrevocable Trust arc the Appellant's son and daughter (Exhibit 4).

9. The Irrevocable Trusl slales:
• Clause Three, Reserve Powers and Rights of the Donor

3.1 The Donor reserves the power, exercisable al any time or from time to time by
written instrument delivered to the Trustee during his lifetime or by his will or
any codicil thereto, to appoint any part or all of the undistribulcd income and
principal of Ihe Trust Fund to anyone or more of the Eegatees.

3.2 The Donor does not retain any interest in the principal of the Agreement of Trust
by express reservation or by agreement between or among, or assumption of, the
Donor, the Trustee and the Eegatee.

3.3 The Donor does not reserve any power or aulhority whatever to revoke or amend
any provision of the Agreement of Trust.

3.4 The Donor may disclaim, renounce or release any right, power or interest
contained in this Agreement of trust, in tolal or as to particular assets . . . .
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• Clause Four, Disposition During the Lifetime of Donor
The following provisions shall be applicable to the Trust Fund:
4.1 During the lifetime of the Donor, the Trusts shall distribute the income but only

the income of this Trust to the Donor; in no event may principal of this Trust be
distributed to the Donor.

• Clause Six, Trustees' Administrative Powers
In extension and not in limitation of the powers given the Trustees by law or under any
other provision of this instrument, the Trustee, and each one of them singly, shall have
the following powers:
6.1 [TJo invest and reinvest in stocks, shares and obligations of corporations... trusts

and investment companies . . . or real property . . . ;
6.3 To make loans to such borrowers and upon such reasonable terms ... as Trustee

may deem advisable . . . ;
6.4 To borrow money and other property . . . ;
6.5 To pay as income the whole of interest, dividends, rent or similar receipts from

property...
6.6 To buy, exchange, lease, sell, give options and make contracts (concerning real or

personal property) . . . ;
6.9 To hold, purchase, dispose of or otherwise deal with life insurance, annuities,

endowment policies or other form of insurance on the life or lives of any
beneficiary or beneficiaries ... for the benefit of any beneficiary of the Trust fund
or any trust estate thereunder, and to pay the premiums and costs therefore from
the principal or income of the Trust fund or such trust share ... ;

6.13 To sell or divide real or personal property for distribution . . . ; and
6.18 To execute deeds, assignments, leases, notes, contracts or other instruments in

writing ... (Exhibit 4).

10. Prior to her application for MassHealth long term care benefits the Appellant resided in
the property held in the Realty Trust (Testimony).

Analysis and Conclusions of Law

The Appellant is a resident of a nursing facility who applied for MassHealth benefits on
November 07, 2013. On December 20, 1996 the Appellant transferred two parcels of real estate
to the Really Trust. On that same day the Appellant created the Irrevocable Trust which is the
100% beneficiary of the Realty Trust. As the Trusts at issue were created in 2009 the regulations
at 130 CMR 520.023 (Trusts or Similar Legal Devices Created on or after August 11, 1993) are
controlling.

Massllcalth has the obligation to scrutinize trust documents as the long term care program is
designed to assist in providing health care for the poor and as a result those individuals are
expected to deplete their own resources before obtaining assistance from the government. While
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there are individuals and trusts which go to great lengths to appear to transfer funds out of their
control while administering the trust in a manner that they maintain authority over the funds,
there are however also legitimate trusts that have been drafted to provide for a family member in
life as well as preserving and protecting assets for beneficiaries upon the family member's death,
that arc not an attempt of the applicant to "have their cake and eat it to."

Massllealth maintains the assets contained in the Realty Trust and the Irrevocable Trust arc-
countable when determining long term care eligibility and as a result the Appellant is over the
asset limit for MassHealth long term care benefits. MassIlealuYs argument focuses on the
language contained in Sections Three, Four and Five of the Realty Trust and Clauses Three and Six
of the Irrevocable Trust maintaining that those provisions allow access to the principal of the
Trust under 130 CMR 520.023(C)(l)(d)7, however I do not agree.

The Really Trust is a nominee trust to hold title to the real estate contained in the Irrevocable Trust.
o

MassHealth maintains Section 3.1 allows the Appellant as Trustee of the Realty Trust to revise
the beneficiaries and substitute her name for the Irrevocable Trust who is the current beneficiary.
While the language of 3.1 is inartful and causes some confusion, there is no provision within the
Realty Trust that would allow the Trustee to unilaterally remove the current beneficiary and
substitute herself.

The Irrevocable Trust unambiguously states in Clause 3.2 that the Donor does not retain any
interest in the principal of the Trust, and 3.3 states the Donor has no power or authority to revoke
or amend any provision of the trust. Massllealth further hold in Clause Six (as well as Section
Four of the Realty Trust) that because the Trustees have the ability invest, borrow, sell, purchase,
dispose of or otherwise deal with life insurance, annuities, endowment policies or other form of
insurance the Trust assets can be used to purchase an annuity which could be used to pay for the
Appellant's nursing home care. This is standard language found in most Trust documents and
simply details the Trustees duties and responsibilities to maintain the Trusts. Further the Trustees
are limited to and bound by their fiduciary obligations to all beneficiaries not just the Appellant
and in addition if the Trust could purchase an annuity only for the Appellant it is unclear whether
the Appellant's income would increase due to the Trust language l imit ing any payments from
principal.

The provisions highlighted by MassHealth do not constitute the "peppercorn" which MassHealth
is claiming. The language docs not allow the Appellant to eircumvent the explicit purpose of the
Trusts nor do they eliminate language which definitively denies the Appellant access to principal
and affirmatively state the Trust is irrevocable as suggested by Massllealth. I find nothing in
cither Trust document which allows the Appellant to revoke or allow Trust principal to be

7 (C) Irrevocable Trusts. (1) Portion Payable, (d) The home or former home of a nursing-faci l i ty resident or spouse
held in an irrevocable trust that is available according to the terms of the trust is a countable asset. Where the home
or former home is an asset of the trust, it is not subject to the exemptions of 130 CMR 520.007(G)(2) or
520.007(G){8).
s Stales "Beneficiaries" shall mean the persons and entities listed as beneficiaries in the Schedule of Beneficiaries
and in such "revised Schedule of Beneficiaries, from time to time".
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distributed to the Appellant; as a result this appeal is approved.

Order for the MassHealth

Redctermine long term care eligibility as of date of application after disregarding assets contained
in S. O'Brien Irrevocable Trust.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of" the Board of Hearings, Division of
Medical Assistance, at the address on the first page of this decision.

Brook Padgett
Hearing Officer
Board of Hearings

cc: MassHealth representative: Springfield M1:C
Appellant's representative:
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