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Appellant Reps.:
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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 1181% Chapter 30A.
and the rules and regulations promulgated thereunder.

Jurisdiction

The Appellant received a notice dated January 30, 2014 stating "MassHealth has reviewed your
application for MassHealth long term care services which you filed on August 26, 2013. You are
not eligible for Masslleallh long term care services because: You have more countable assets than
MassHealth benefits allow. 130 CMR 520.003, 520.004." (Exhibit 1}.

The Appellant filed this appeal timely on February 14, 2014. (130 CMR 610.015(3); Exhibit 2).

Denial of assistance is valid grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

The Appellant's long term care application was denied.

Issue

Is the Appellant over the asset l imit for long term care eligibility?

Summary of Evidence
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MassHcalth submitted a legal memorandum dated April 01, 2014 which argued the income and
principal of The Lucille M. Silva Irrevocable Trust (Trust) are countable in determination of
MassIIealth long term care eligibility. 130 CMR 520.023(C)(1)(a). The memorandum states the 85
year old resident of a long term care facility applied for MassIIealth on August 26, 2013. On
December 07, 2007 the Appellant as Grantor established the Trust with her son, who is the
attorney-in-fact, as the Trustee and funded it with property in Florida, a Transamerica annuity and a
savings account totaling $77,252.45 . The memorandum maintains applicants for MassHcalth have
the burden to prove their eligibility including that their total countable assets are below $2,000.00
(130 CMR 520.007).2 MassHcalth argues the Appellant established and funded the Trust and
therefore the assets contained therein are considered available. MassHealth maintains the federal
Medicaid statute provides that the countability of the self-settle inter vivos trust is made without
regard to whether the Trustee can exercise discretion under the trust or whether distributions may
be made from the trust. MassHealth asserts federal Medicaid law effectively "creates a presumption
that trusts containing the assets of an applicant and/or spouse are countable for eligibility
determination," 42 U.S.C. §1396p et seq. MassIIealth further argues Medicaid is a statutory
program governed by regulations and is not a program in equity and cannot be trumped by common
law, state law or equitable principals and is designed to provide health care for the poor and that
individuals are expected to deplete their own resources before obtaining assistance from the
government. This sentiment is echoed by the Supreme Judicial Court in Cohen v, Comnrr of the
Div. of Med. Assistance, 423 Mass. 299, 403 (1996). The SJC stated that in an evaluation of trusts
under Medicaid eligibility determination, the common law of trusts and general trust laws
principals cannot be used to circumvent the Medicaid statute "for the purpose of having your cake
and eating it loo." "The purpose of the statute is to prevent individuals from using trust law to
ensure their eligibility for Medicaid coverage, while preserving their assets for themselves or their
heirs." Lebow v. Comm'rof the Div. of Med. Assistance, 433 Mass. 171, 172 (2001). 'The issue is
not whether the trustee has the authority to make payments to the grantor at a particular moment in
time. Rather, if there is any state of affairs, at any time during the operation of the trust, that would
permit the trustee to distribute trust assets to the grantor, those assets count in calculating the
grantor's Medieaid eligibility.11 Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct.
439,443(2009).

MassHealth maintains Medicaid statute dictates the trust is countable if there is "any circumstance11

which allows income and/or principal to be made available for the benefit of the applicant. Such
"any circumstances" can be found in Article Two, paragraph (B) which allows the
Appellant/Grantor to reacquire trust assets by substituting assets of an equivalent value. Paragraph
(C) which indicates the Appellant has the right to reside in the property and cannot be sold without
the Appellant's consent. Paragraph (E) allows the Appellant to reside in any real estate contained in
the Trust. Paragraph (O) allows the Appellant to retain the power of appointment. The Third Article

1 Values of assets as of the day of the hearing: Florida condo $25,116.00 t annuity $43,370.32 + savings account
$9,766.13.
- Countable assets include assets to which the applicant would be entitled whether or not these assets are actual ly
received when the failure to receive such assets results from the action or inaction of the applicant or person acting
on his or her behalf
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gives wide latitude and authority over Trust assets and allows the Appellant to use trust principal to
invest in income producing products such as an annuity and Article Ten allows the Appellant to
revise the Schedule of Beneficiaries.

Further MassHeallh asserts the Appellant is the vested lifetime Beneficiary of her own self-settled
inter vivos Trust and those listed on the Schedule of Beneficial Interest are at best contingent
Beneficiaries. As such their interest vests, if at all, only upon the death of the Appellant, and
provided she docs not, pursuant to Article Ten, revise the Schedule of Beneficial Interest and/or
exercise her power of appointment reserved under paragraph (G) of the Second Article. As a result
the Appellant is the sole vested beneficiary of her Trust. Additionally, while Article Two paragraph
(A) states there shall be no distribution of principal to the Appellant, provisions purporting to give a
trustee no discretion to distribute principal do not control in an eligibility determination for
Medicaid benefits (Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443
(2009), or if the provisions are an attempt to defeat Medicaid eligibility standards (Cohen v.
Comm 'r of the Div, ofMed. Assistance, 423 Mass. 299, 403 (1996). MassIIealth concludes that it is
not credible to find the Appellant has divested herself from all interest in the principal when the
plain language of the Trust demonstrates she has retained substantial control and interest over the
assets. MassIIealth submitted into evidence The Lucille M. Silva Irrevocable Trust, Memorandum
in Support, unpublished opinion from the State Court of Minnesota Hdholm vs. Department of
Human Services. (Bxhibit4).

The Appellant's representative responded that MassIIealth's position that all assets held in trust,
regardless of when the transfers into trust were made or the terms of the trust, should be counted
for Medicaid purposes has no basis in the law and violates the purpose of the look-back period. If
MassIIealth's assertion was correct there would be no need to have eligibility workers submit
every trust to MassHeallh's legal department. Further 42 IJ.S.C. §1396p(d)(2)(B) in no way
supports the claim that trust assets which originate from an applicant are automatically countable.
The code is merely stating that when a trust contains mixed assets (assets from an applicant and
one or more individuals), the section will only apply to assets transferred by the applicant to the
trust. 42 U.S.C. §1396p(d)(2)(C) (i)-(iv) in no way creates an arbitrary presumption that assets
are deemed automatically countable rather the regulation provides a list of factors that are not to
be considered when determining whether assets are countable.

The Appellant's representative maintains the Trust clearly allows for discretionary distributions
of income to the Appellant under Article Two (A) of the Trust; however, the Trust expressly
prohibits any distribution of principal under any circumstances. The Trust gives no latitude to the
Trustee to distribute principal to the Appellant and the Trustee has no combination of powers that
would make a distribution of principal possible without violating both the terms of the Trust and
the Trustee's fiduciary duty. The MassIIealth assertion that the Appellant has retained substantial
control over the Trust is incorrect. The Appellant only has the right to live in the real estate, but
that the home must be preserved as a duly to the remainder beneficiaries. Trust provisions
granting the use of the property cannot be read to give the Trustee the ability to distribute
principal to the applicant, nor can these provisions be interpreted to provide any mechanism to
give the home to the applicant. The Trustee is void of any discretion as to the distribution of
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principal to the Appellant and the trust is clear the Appellant is not entitled to access the
principal. As the Appellant has no access to the principal, the principal of the trust is not an
accessible and countable asset. 130 CMR 520.023 (C). The Appellant submitted into evidence a
Memorandum in Support. (Exhibit 5).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The Appellant entered a nursing facility on August 01. 2012 applied for long term care
benefits on August 26, 2013 and privately paid for care until November 01. 2013 (Exhibit
4)-

2. On January 30, 2014 Massiiealth denied the Appellant's application for long term care
benefits for being over the $2,000.00. (Exhibit 1).

3. The Appellant established a Trust on December 07, 2007 which was funded with property
located in Clearwaler Florida, a Transamerica annuity and a savings account. (Exhibit 4).

4. The Trust assets as of the date of hearing equaled $77,252.45 (Florida property valued at
$25,116.00, Transamerica annuity with a value of $43,370.32 and a savings account with a
value of $9,766.13. (Exhibit 4).

5. Article ONE, TRUSTEES, paragraph (C) stales: "This Trust is irrevocable and shall be
known as The Lucille M. Silva Irrevocable Trust and may be referred to as such." (Exhibit
4).

6. Article TWO, BENEFICIAL INTHRKSTS, paragraph (A) states: "During the life of the
Grantor, the Trustee shall periodically distribute as much of the net income only of the
Trust property as they in their sole discretion deem necessary to or for the benefit of
LUCILLE M. SILVA. There shall be no distribution of principal to or for the benefit of the
Grantor during her lifetime." (Exhibit 4).

7. Article TWO, BENEFICIAL INTERESTS, paragraph (C)(l) states: "The Grantor shall have
the right to reside at [property] owned by the Trust, for the rest of her life, PROVIDED,
however, that she is mentally, physically and financially able to maintain the property and
voluntarily chooses to do so." (Exhibit 4)

8. Article TWO, BENEFICIAL INTERESTS, paragraph (G) states: "The Grantor herein shall
have a special power of appointment of the Trust principal. This power may be exercised
only in favor of thee Grantor's children and other issue, and the spouses of such children
and other issue, in such amounts, proportions and manner, in Trust or otherwise, as the
holder of the power may designate. The holder of the special power of appointment may not
exercise the same favor of herself, her creditors, her estate or the creditors of the estate.
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Such power may be exercised by Will, trust or a separate writing duly signed by the
Grantor, and duly notari/,ed." (Exhibit 4)

9. Article THREE, POWERS AND OBLIGATIONS TO TRUSTEES, paragraph (A) states:
"The Trustee shall have, in addition to those powers conferred by law or otherwise, the
following discretionary powers, privileges and exemptions identical to their management
and distribution of Trust assets as set forth in Article SECOND above: (1) To sell, convey,
assign, mortgage, loan or otherwise dispose of or encumber all or any part of the Trust
estate, to execute, deliver leases, subleases to borrow money and execute and deliver Notes
or other evidence of such borrowing, subject to the provisions as hereinbefore set forth in
Section (C)(2) of Article SECOND. (2) To administer, invest and reinvest the Trust fund in
any state or jurisdiction and in any property (including investment companies, money
market funds and common Trust funds with notice to the beneficiaries) whether or not of a
kind or in proportion ordinarily considered suitable for Trust investments and whether or
not productive or marketable, and may permit all or any part of the Trust property to be
held in the custody of a banking institution or brokerage house. The specific nature ol ' the
Trust investment shall be determined, and any changes in the form or type of Trust
investment shall be made, only with the knowledge and consent f the Grantor." (Exhibit 4).

Analysis and Conclusions of Law

The Appellant is a resident of a nursing facility who applied for MassIIealth benefits on August
26, 2013. On December 07, 2007 the Appellant established and funded a Trust; therefore,
regulations at 130 CMR 520.023 (Trusts or Similar Legal Devices Created on or after August 11 ,
1993) arc controlling.

The MassIIealth long term care program is designed to assist in providing health care for the poor
and therefore MassHealth has the obligation to scrutinize trust documents as it is expected that
deplete their own resources before obtaining assistance from the government. However while
there are individuals and trusts which go to great lengths to appear to transfer funds out of their
control while administering the trust in a manner so that they continue to maintain authority over
the funds, there are also legitimate trusts that have been drafted to provide for a family member
in life as well as preserving and protecting assets for beneficiaries upon the family member's
death, that are not an attempt of the applicant to "have their cake and eat it to,'"

MassHealth maintains the assets contained in the Appellant's Trust are countable when
determining long term care eligibility based on the language contained in Articles One, Two.
Three and Ten of the Trust. MassIIealth contends these provisions allow access to the principal
of the Trust under 130 CMR 520.023(C)(l)(d)3, however I do not agree as these provisions do

1 (C) Irrevocable Trusts. (1) Portion Payable, (d) The home or former home of a nursing-faci l i ty resident or spouse
held in an irrevocable trust that is available according to the terms of the trust is a countable asset. Where the home
or former home is an asset of the trust, it is not subject to the exemptions of 130 CMR 520.007(G)(2) or
520.0(>7(G)(8).
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not allow the Appellant to cireumvcnt the intended purpose of the irrevocable trust. While
MassHcalth maintains the Appellant ean revoke the Trust and gain access to Trust assets, Article
ONE, paragraph (C) clearly states the Trust is irrevocable. Although there is no dispute that the
trust language in Article TWO allows the Trustee to distribute income to the Appellant, it is also
clear that language in the same paragraph (A) states there shall be no distribution of principal to
or for the benefit of the Grantor during her lifetime. Massllealth interprets Article TI IRKE
paragraph (A) which grants the Trustee the power to sell, convey, assign, mortgage, loan and
administer, invest and reinvest as the ability to liquidate the Trust and purchase an annuity for the
Appellant's benefit. The Appellant is the Grantor and not the Trustee of the Trust and therefore
does not have the authority to purchase any financial instruments. Further the Trustee is limited
to and bound by his fiduciary obligations to all beneficiaries and even if it was possible to
purchase an annuity it is unclear whether the Appellant's income would increase due to the Trust
language limiting any payments of principal. Lastly, the Schedule of Beneficial Interest in Article
THN states the Grantor may from time to time change the schedule of beneficiaries; however in
Article TWO paragraph (G) the language limits the Grantor's special power of appointment only
in favor of the Grantor's children and other issue, and may not exercise the favor for herself.

The provisions highlighted by Massllealth do not constitute the "peppercorn" which MassHcalth
is suggesting. Further any uncertainty caused with regard to these provisions does not eliminate
the language which definitively denies the Appellant access to principal and affirmatively state
the Trust is irrevocable. 1 find nothing in the Trust document which allows the Appellant to either
revoke the Trust or allow Trust principal to be distributed to the Appellant as claimed by
Massllealth; as a result this appeal is approved.
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Order for the MassHealth

Redelermine long term eare eligibility as of date of application after disregarding assets contained
in The Lucille M. Silva Irrevocable Trust.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings, Division of
Medical Assistance, at the address on the first page of this decision.

Brook Padgett
Hearing Officer
Board of Hearings

cc: Springfield MEC
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