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Appeal Decision: Approved
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MassHealth Rep.: Patti Young
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MassHealth
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Issue:

Hearing Date:

Appellant Rep.

Eligibility - Assets

04/04/2014

Family

Authority

This hearing was condueted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated February 13, 2014, MassHealth denied the appellant's request for coverage
by the Program of All-Inclusive Care for the Elderly ("PACE'1) services because she had more
countable assets than MassHealth benefits allow. See 130 CMR 520.003, 520.004; Exhibit 1. The
appellant filed this appeal in a timely manner on March 13, 2014. See 130 CMR 610.015(B);
Exhibit 2. Denial of assistance is valid grounds for appeal. See 130 CMR 610.032.

Action Taken by MassHealth
MassHeallh denied the appellant's application to participate in the PACE program for being over-
assets because she is the income beneficiary of a self settled trust.

Issue

The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, 520.023, and
520.024, in determining that the assets the appellant placed in trust made her ineligible for
MassHeallh benefits.
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Summary of Evidence

The MassIIcalth representative appeared at the hearing and submitted a eopy of her testimony into
the record as Exhibit 4. The appellant filed an application for the PACK program on December 17,
2013, seeking enrollment in the PACE program effective January 1, 2014. Along with the
application, the appellant submitted a copy of a Family Irrevocable Trust ('"Trust"), which was
admitted as Exhibit 5. On December 23, 2013, MassHealth sent out a request for verification of
trust information, and the appellant submitted information regarding the Trust's assets on January
28, 2014. The MassHealth representative sought an opinion from the MassHealth legal department
on the countability of the Trust's assets, and that opinion was submitted as Exhibit 6. The appellant
created the Trust on November 26, 2013, and funded it with a mutual fund account valued at
$47,785.49. See Exhibit 1 and 5.

Massllcaltrfs legal department found that the Trust's assets are countable as the appellant's, and
therefore the appellant has assets in excess of $2,000, the limit for MassHealth benefits set out at
130 CMR 520.003. MassHeallh's memorandum notes that any assets or income available to the
appellant from a self-settled trust must be counted the appellant's, regardless of whether the
distributions are dependent upon a trustee's discretion or other conditions for distribution. See
Exhibit 6, p. 5. MassHealth first notes that the appellant is entitled to income from the Trust under
Article I(a).1 The memorandum further argues that, despite Article l(b), the rest of the Trust allows
the principal of the Trust to be used on the appellant's behalf, and therefore it is countable. Sec
Exhibit 6, p. 6. For instance. Article VII( l ) allows the Trustee to purchase investments, such as an

Article I reads in the relevant part:

The Trustee shall hold, manage and control the properly comprising the trust estate, and shall collect and
disburse the net income and shall distribute the corpus thereof, as follows:

(a) During the lifetime of [the appellant], Trustee shall pay to or apply for the benefit of [the appellant), who
shall be deemed the Income Beneficiary herein, as much of the net income of ihe Trust as the Trustee considers
advisable in his discretion.

(b) The Trustee shall have no discretion to distribute principal to or for the benefit of the Grantor for any
reason. In no event shall the Trustee distribute principal to or for the benefit of the Grantor.

(c) The Trustees shall have the power and authority to add such portions of the net income which have not been
distributed to the Income Beneficiaries to the corpus of the trust at the end of each calendar year.

Article VI! reads in the relevant part:

With reference to the Trust Estate created herein, the Trustee shall have all powers given to Trustees under the
laws of the Commonwealth of Massachusetts and particularly shall have the following continuing, absolute,
discretionary powers to deal with any property, real or personal, held in any trust, which powers shall by |.v/r|
exercised by a unanimous vote of the Trustees.

I . To invest and reinvest the trust estate in any property or undivided interests therein, wherever located,
including bonds, notes secured and unsecured, stocks of corporations, real estate or any interest therein and
interests in trusts, including common trust funds.
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annuity, using Trust assets to generate income for the appellant. MassHealth further argues that
because "the Trustee may use the principal to purchase an income producing product . . . the
principal is available for the benefit of the applicant." See Exhibit 6, p. 6.

Furthermore, MassHealth argues that the level of control the appellant retained over Trust property
makes that property available to her. Because the appellant has reserved the rights under Articles
VI and VI1(2) to replace Trustees and reside in real property held in trust, and because the Trustee is
authorized to disburse the Trust assets to himself, pending the appellant's veto power, MassHealth
argues that the appellant has not actually divested herself of her interest in the Trust property.
MassI lealth also reads the Schedule of Beneficiaries3 of the Trust to allow the Trust property to "be
used to satisfy' the debts of the applicant's probate estate, inheritance and other taxes." See Exhibit
6, p. 7.

The appellant's representatives appeared at the hearing and testified that they had gone to an
attorney regarding this issue, and he had recommended putting the money in trust. The attorney had
told them that the Trust should not be countable against the appellant. Because the appellant could
have simply given the money away and qualified for the PACE program, they did not understand
why it was a problem to have the money in a trust that continued to produce income for the
appellant that could be used to help pay for her care. Their understanding of the Trust was that the

2. To sell, lease, pledge, mortgage, transfer, exchange, convert, or otherwise dispose of, or grant options with
respect to any and all real or personal property at any time forming a pan of the Trust estate, in any manner, at
any time or times, for any purpose, for any priee and upon any terms, credits and conditions as are deemed
advisable; provided, however, that if, during the lifetime of the Grantor, the Grantor's principal residence or
any equitable interest therein is held under this Trust, the Trustee shall not sell or otherwise dispose of said
residence or interest without the written consent of the Grantor or the Grantor's personal representative, it
being the Grantor's intention lo retain such residence for his or his family 's benefit during the Grantor's
lifetime.

* * *

3 The Schedule of Beneficiaries reads in the relevant part:

During the life of the Grantor, the Trustee shall have the power to appoint trust principal to himself or herself.
This power of appointment shall be exercisable by the Trustee only with the express written consent of the
Grantor or the Grantor's legal representative.

Upon the death of the Grantor named in the [Trust], the Trustee shall administer the Trust as follows:

(a) To the extent that the probate estate of the Grantor has insufficient assets to pay them, the Trustee shall pay
the costs of administration of the probate estate of the Grantor, and the estate and inheritance taxes, as may be
attributable in each case, lo the inclusion of the trust property hereunder in his estate for estate tax purposes.

(b) Thereafter, the Trustee shall pay the then remaining Trust property, including any undistributed income, to,
or shall hold the same for the benefit of such of the Grantor's issue as said Grantor may appoint by Last Wil l ,
provided such Will specifically refers to the power herein given to such Grantor. This power shall be
exercisable by the Grantor alone and in all events, but shall not be exercisable in favor of the Grantor, the
creditors of the Grantor, the estate of the Grantor, or the creditors of the estates of the Grantor. No general
residuary bequest or devise shall operate as an exercise of the special power of appointment herein conferred;
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principal could not be paid lo the appellant, only income. The appellant's representative offered a
synopsis of the Supreme Judicial Court's Cohen decision, and argued that he believed that Trust
does not include any scenario by which the Trust assets were available to the appellant.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. Through a notice dated February 13, 2014, MassHealth denied the appellant's request for
coverage by the Program of All-inclusive Care for the Elderly ("PACE") services because
she had more countable assets than MassHealth benefits allow.

2. The appellant filed this appeal in a timely manner on March 13, 2014.

3. The appellant created the Trust on November 26, 2013, and funded it with a mutual fund
account valued at $47,785.49.

4. The relevant Trust provisions arc quoted above and arc incorporated as facts. See supra,
notes 1-3.

Analysis and Conclusions of Law

The PACH program is a comprehensive health program that is designed lo keep frail, older
individuals who are certified eligible for nursing-facility services living in the community. 130
CMR 519.007(C)(1). The eligibility requirements for PACE arc set forth at 130 CMR
519.007(C)(2). In order to be eligible for the PACE program, an applicant must have countable
assets of less than $2,000. 130 CMR 519.007(C)(2)(r). Assets that an applicant contributes to a trust
created on or after August 11, 1993, are generally "considered available if under any circumstances
described in the terms of the trust, any of the resources can be made available to the individual."
130 CMR 520.023. For irrevocable trusts, "[a]ny portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could be paid under any circumstances lo or
for the benefit of the individual is a countable asset." 130 CMR 520.023(C)(l)(a)- Similarly,
"fp]aymcnts from Ihe income or from Ihe principal of an irrevocable trust made to or for the benefit
of the individual are countable income." 130 CMR 520.023(C)(l)(b). The asset transfer limils,
however, only apply to individuals seeking to enter a nursing facility. See 130 CMR 520.023(A).

There is no dispule lhat the appellant is entitled lo the income generated by the Trust. Therefore,
any accrued and unpaid income generated by the Trust, and held in trust, is countable as the
appellant's asset pursuant to 130 CMR 520.023(C)(l)(a). However, MassHealth has nol claimed
that the Trust has already accrued sufficient income to put the appellant over the asset limit. Rather,
the question is whether the Trust allows any portion of the principal held in trust may be paid lo or
for the benefit of the appellant, and therefore Ihe principal itself is countable as Ihe appellant's
asset MassHealth's argument lhat the Trustee may invest the Trust principal is unavailing. The
mere fact thai Ihe Trust's principal may be used to generate income does not mean lhal the enlire
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principal itself may be distributed to the appellant. MassHcallh notes that the principal may be
invested in an annuity, but the Trust is already invested and generating income.4 Nor do 1 agree with
MassHealth's argument that the appellant retained sufficient power over the Trust principal to make
it essentially available for her use. When considered together, the only power retained by the
appellant over the Trust principal is the authority to identify principal beneficiaries in her will.
While the Trust, as written, would allow the appellant to reside in any residential property held in
trust, none is, and none ever was. Nor does the power to replace a Trustee provide allow the
appellant to direct Trust assets to herself. The appellant has a veto power over the Trustee's
disbursement of assets to himself, but this docs not change the limitation on the Trustee's authority
to distribute the Trust assets to the appellant. For the PACE program, the appellant could have
merely given the Trust assets to the Trustee free and clear. See 130 CMR 520.023(A). If anything,
the appellant has at least ensured that she will continue to have an additional income stream that can
be used to offset future medical costs, if appropriate, which would benefit Masslicalth. Finally, the
Trust does not allow the Trustee to pay the debts of the appellant's estate, but only the costs
incurred with administering the probate estate. In fact, the Trust specifically prohibits the Trustee
from paying any creditor of the appellant who may come seeking to be reimbursed following her
death. Therefore, the appellant cannot rack up expenses in life, knowing that her probate creditors
will be reimbursed by the Trust.

Therefore, because no portion of the Trust's principal may be paid under any circumstances to or
for the benefit of the appellant, the Trust principal is not a countable asset under. 130 CMR
520.003. 520.023. This appeal is APPROVED.

Order for MassHealth
Rescind the denial notice and continue to determine the appellant's eligibility for the PACE
Program.

4 Correctly, MassHealth does not argue that the annuity itself would allow the Trustee to disburse principal to the
appellant. Alter all, an annuity generates a stream of payment that includes both principal and interest. In such a
situation, the Trustee would be required to retain the principal portion in the Trust.
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Implementation of this Decision
If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Christopher Jones
Hearing Officer
Board of Hearings

cc: MassHealth Representative: Sylvia Tiar
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