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MassHealth Rep.: Rosa Perez Appellant Rep.:
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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118K, Chapter 30A.
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated March 29, 2013 Massllealth denied the appellant's long-term care (LTC)
application for Massllealth benefits because Massllealth determined that the appellant's assets
exceed program limits for MassHealth eligibility, (see 130 CMR 520.003, 520.004, 520.023 and
Exhibit 1). The appellant filed this appeal in a timely manner on April 11, 2013. (see 130 CMR
610.015(B) and Exhibit 2). Denial of assistance is valid grounds for appeal (see 130 CMR
610.032).

Action Taken by MassHealth

MassHealth denied the appellant's LTC application for Massllealth benefits because Massliealth
determined that the appellant's assets exceed program limits.

Issue
The appeal issue is whether Massllealth was correct, pursuant to 130 CMR 520.003, 520.004 and
520.023, in determining that the appellant's assets exceed program limits for MassHealth eligibility.
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Summary of Evidence

A MassIIealth representative testified that on November 8, 2013 MassHcalth reecived a long-term
care application on behalf of the appellant. {Exhibit 5). MassIIealth sent a request for verification
of information that was complied with timely. The appellant entered the nursing facility on
September 12, 2013 and the appellant is seeking coverage effective November 4. 2013. The
appellant verified total assets in the amount of $608.172.00 consisting of $94,272.00 in bank
aecount(s) and $513,900.00 in a Trust. At issue is the Trust valued at $513,900.00 that MassI lealth
has determined is countable. Through a notice dated January 28. 2014 MassHealth denied the
appellant's long-term care (1,'I'C) application for MassHealth benefits because MassHealth
determined that the appellant's assets exceed program limits for MassHealth eligibility (Hxh ib i t 1 ) .
The appellant is 75 years old and the appellant's spouse is 81 years old,

In support of its position, Masslleallh submitted a legal memorandum from the agency's legal uni t
(Exhibi t 7). By a deed dated October 29, 2008 the appellant and her spouse (the Donors/Grantors),
for no consideration, transierred two real estate properties (l;airhaven and Dartmouth, MA) into a
Trust, the "R. Family Irrevocable Trust"1 (the Trust). Originally the appellant and her spouse were
designated as Grantors and Trustees. They did not retain a life estate in either property. Suprcnant
& Bcneski was appointed to serve as Trust Advisor for the Trust.

Originally the R. Family Trust provided for the following Trustee rights/powers:

Article I. Section 1.03 states the Trust is irrevocable, and neither of us can alter, amend,
revoke or terminate it in any way".

Article II. Section 2.02(a) provides Grantors the authority to remove any Trustee, with or
without cause, and appoint a successor Trustee to commence service simultaneously.

Article 111. Section 3.02 provides the Grantors the right to use and occupy any real estate
during their lifetime. The Grantors pay for all maintenance and repairs, water and sewer
charges, insurance charges and related taxes.

Article I I I . Section 3.03 states that during the lifetime of the grantors ihe Trustee shall not
mortgage, encumber, sell or dispose of the real estate or any interest therein without
written consent of the Grantors or their personal representatives being the Grantor's
intention to retain such property for their benefit during their lifetimes without partition.

Article III, Section 3.04 provides the Grantors the power to appoint the premises or any
other assets of the Trust or any portion thereof, outright or upon Trusts, conditions or
limitations to the issue of the Grantors, siblings, or the spouses or surviving spouses of any
of the foregoing persons (except the Grantors).

1 I n i l i i i l s arc being ut i l i /ed to preserve cont ldcni ial i ty .
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It states that the Grantors may not exercise this special power of appointment to appoint to
the Grantors, their estates, creditors of the estates.

Article VII , Section 7.10 provides the Trustees to determine how all Trustee fees,
disbursements, receipts and wasting assets shall be credited, charged and apportioned
between principal and income. Trustees may allocate capital gain to income rather than
principal.

Article VII , Section 7.21 provides for the Trustee to pay from Trust property the funeral
expenses, burial or cremation expenses, enforceable debts and other expenses incurred due
to the death of an income beneficiary.

The Trustee may rely upon any request by the personal representative or members oi" the
family of the deceased beneficiary for payment without verifying the validity or the
amounts and without being required lo see the application of the amounts so paid.

The Trustee may make decisions without regard to any limitation on payment of expenses
imposed by statute or rule of court and may be made without obtaining approval of any
court having jurisdiction over administration of the deceased beneficiary's estate.

Article VII, Section 7.22(a) stales that during the lifetime of the Grantors, the Grantor's
reserve the right to reaequire any trust property by substituting other property of equivalent
value.

Article VIII, Section 8.10 states that the Trustee may purchase, accept, hold and deal as
owner, life insurance policies on the lives of the Grantors, the life of any beneficiary or on
the life of any person in whom any beneficiary has an insurable interest.

The Trustee may purchase disability, medical, liability, long-term health care and other
insurance on behalf of and for the benefit of any beneficiary. The Trustee may purchase
annuities and similar investments for any beneficiary.

Article VIII, Section 8.11 states that the Trustee may make secured or unsecured loans to
any person, including a beneficiary, an entity, trust or estate, for any term payable on
demand, with or without interest.

The Trustee may borrow money at interest rates and on other terms that it deems advisable
from any person, institution or other source.

The Trustee may encumber Trust property by mortgages, pledges and other hypothecation
and shall have the power to enter into any mortgage. The Trustee may purchase, sell at
private sale, trade, renew, modify and extend mortgages and accept deeds in lieu of

Page 3 of Appeal No.: 1403514



foreclosure.

Article VIII, Section 8.15 states the Trustee may sell at public or private sale, convey,
purchase, exchange, lease for any period, mortgage, manage, alter, improve and in general
deal in and with real properly in such manner and on such terms and conditions the
Trustee deems appropriate (subject to restriction in Article I I I ) .

The Trustee may grant or release easements in or over, subdivide, partition, develop, ra/,e
improvements, and abandon any real properly. The Trustee may manage real estate in any
manner that our Trustee deems best and shall have all other real estate powers necessary
for this purpose.

The Trustee may enter into contracts to sell real estate.

Article VIII, Section 8.16 states the Trustee may acquire, maintain and invest in any
residence for the use and benefit of the beneficiaries, whether or not the residence is
income producing. The Trustee may pay or make arrangements for others to pay all
carrying costs of the residence, including but not limited to taxes, assessments, insurance,
expenses of maintaining the residence in suitable repair and other expenses relating to
operation of the residence for the benefit of the beneficiaries.

The Trustee may permit any income beneficiary of the Trust to occupy any real property or
use any personal property owned by the Trust on terms or arrangements that the Trustee
determines, including rent free or in consideration for payment of taxes, insurance,
maintenance, repairs or other charges.

Article II, Section 2.10 provides for the power of a Trust Advisor to Amend or Modify the
n

Trust. Law firm Surprcnant & Beneski was designated as Trust Advisor. On January 29,
2010 the following amendments were made nunc pro tune, signed by Trust Advisor
Surprenant & Beneski:

Article 111, Section 3.03 was revoked and replaced as follows:
"During the joint lifetime and the lifetime of the survivor of us, our Trustee shall not
mortgage, encumber, sell or dispose of the real estate or any interest therein without the
written consent of the Trust Advisor, it being out intention to retain such property for
out benefit during out lifetimes without right to partition."

Article III, Section 3.04 "for purposes of clarification, such power of appointment is
intended to be restricted to a testamentary power of appointment to change only beneficial
interest of the residuary beneficiaries."

2 The same law firm representing the appellant at hearing.
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Article VI, Section 6.01 - the following sentence added for clarification to the end of the
first paragraph: "This Article shall not apply to the Grantors of this Trust."

Article VII, Section 7.10 - the following sentence added for clarification lo the end of the
first paragraph of this section: "If capital gain is allocated to income rather than principal,
such gain shall not be distributed to the Grantors under any circumstances/'

Article V I I I , Section 8.11 - the following language replaces the first sentence of this
section: "Our Trustee may make loans to any persons (excluding the Grantors) including a
beneficiary, entity, trust or estate for any term or payable on demand, with or without
interest and secured or unsecured."

On May 4, 2012 the appellant resigned as Trustee (Hxhibits 6 and 7).

Given these above referenced Trust provisions, MassIIealth determined that the corpus of the Trust
are countable assets of the appellant. MassIIealth submitted a legal opinion in support of the
agency's position. Specifically, MassHealuYs material arguments against the appellant included:
(1) her ability lo reside in the two properties. (2) the power to remove Trustees, (3) the power to
veto a sale of the properties. (4) the power to appoint Trust corpus, (5) the right to receive loans
from the Trust. (6) the ability of the Trustee to utilize Trust assets to pay the death-related expenses
of the appellant, and, (7) the power of the Trustee to purchase various types of insurance on behalf
of the appellant. Taken in their entirety, MassHcalth asserts, the Trust provisions make clear that
the appellant is attempting to circumvent MassHealth eligibility criteria and otherwise establish
MassHealth eligibility; which the MassHeallh regulations do not allow for (Exhibit 7).

The appellant was represented by Attorneys B.C.W and M.D.B.4 who asserted that the Trust was
not countable and that the appellant is an income only beneficiary with no access to the Trust
principal. Counsel for the appellant emphasi/ed that neither the appellant nor her spouse are
Trustee, which they asserted further supports the appellant's assertion that she has no discretion
and/or powers over the assets/principal of the Trust. Counsel for the appellant argued that any
payments made on the behalf of the appellant should not be construed as disqualifying transfer of
resources' (Kxhibit 6).

MassHealth's legal opinion was provided to Counsel for the appellant at the day of the hearing.
The hearing record remained open until May 9, 2014 for Counsel for the appellant to respond to the
legal opinion and until May 30, 2013 for MassHealth to respond (Exhibit 8). Appellant's
submission was received timely on May 8, 2014' (Kxhibit 9).

1 No reason was provided for the resignation.
'' I n i t i a l s are being utilized to preserve confidentiali ty.
1 The issue before the hearing officer is not one of disqual ifying transfer of resources. The hearing officer docs not
have authority over matters not acted on by MassHealth.
'' A submission via facsimile was received on May 8, 2014 and an identical submission was received via mai l on May
12. 2014 (Exhibit 9).
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In the appellant's submission. Counsel indicated that the appellant stands by her previous
submission and re-iterates that the corpus of the Trust is not countable. He asserted that although
there was a provision allowing the appellant to reside in the home, the appellant does not have
access to the corpus of the Trust and under no circumstance may the principal/corpus of the Trust
be returned to the appellant. Counsel asserted that the transfer of the homes occurred prior to the
look back period and cannot be countable when determining MassHeallh eligibility. Counsel
asserted that aside from the Trust aspect of it, the appellant has reduced her countable assets to the
allowable amount (Exhibit 9).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On November 8, 2013 MassHcalth received a long-term care application on behalf of the
appellant (Exhibit 5).

2. The appellant entered the nursing facility on September 12, 2013 and the nursing facility is
seeking coverage effective November 4, 2013.

3. The appellant verified total assets in the amount of $608,172.00 consisting of $94,272.00 in
bank account(s) and $513,900.00 in the R. Family Irrevocable Trust ("the Trust").

4. At issue is the Trust valued at $513,900.00 that MassIlealth has determined is a countable
asset of the appellant.

5. Through a notice dated January 28, 2014, MassHealth denied the appellant's FTC
application for Massl lealth benefits because MassHealth determined that the appellant's
assets exceed program limits for Massl lealth eligibility (Exhibit 1).

6. The appellant is 75 years old and the appellant's spouse is 81 years old.

7. Effective October 29, 2008, the appellant and her spouse established and funded the Trust.

8. By a deed dated October 29, 2008, the appellant and her spouse (the Grantors/Donors), for
no consideration, transferred two real estate properties (in Fairhaven, MA and Dartmouth,
MA) into the Trust.

9. The appellant and her spouse were the initial co-'frustees of the Trust. The appellant
resigned as Trustee on May 4, 2012. Her spouse resigned as Trustee on February 11, 2014.

10. No evidence was presented indicating that the Grantors' resignations as Trustees are
permanent or irrevocable.
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11. The appellant's son RR was appointed as successor co-Trustee on February 20, 2014. The
appellant's daughter LAG was appointed successor co-Trustee on February 21, 2014.

12. The appellant and her spouse are income beneficiaries of the Trust. (Exhibit 6).
13. The appellant continued to reside in and make use of the two Trust properties until her

admission into the nursing facility in September 2013.

14. The Trust provides the Grantors the following significant powers/rights:

a. to remove any Trustee with or without cause;

b. to the use and benefit of real estate placed in the Trust;

c. veto power over any mortgage, encumbrance, or sale of Trust real estate;

d. to appoint Trust property to, inter alia, their issue or siblings; and,

e. to reacquire Trust property and replace it with property of equivalent value.

(Exhibit 6).

15. The Trust provides the Trustce/s with the following significant powers/rights:

a. to allocate capital gain to income rather than principal;

b. to utilize Trust assets to pay the funeral, burial, or cremation expenses and
enforceable debts of an income beneficiary;

e. to purchase disability, medical, liability, long-term health care and other insurance
on behalf of and for the benefit of any beneficiary;

d. to purchase annuities or similar investments for any beneficiary;

e. to make secured or unsecured loans to any beneficiary; and,

f. to acquire, maintain, and invest in any residence for the use and benefit of the
beneficiaries.

(Kxhibi t6) .

16. Article II, Section 2.10 provides for a Trust Advisor for the Trust and Section 2.10(a)
identifies the law firm of Surprenant & Beneski, P.C. as said advisor. (Exhibit 6).
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17. Article II, Section 2.10(i) provides the Trust Advisor with the power to "amend or modify
this agreement." (Exhibit 6).

18. By letter dated January 29, 2010, the Trust Advisor revoked, replaced, and/or "clarified" ,
mmcpro tunc\e following Trust sections:

a. Article 111, Section 3.03 was revoked and replaced with language requiring the
consent of the Trust Advisor (as opposed to the appellant and her spouse) before any
Trust property could be mortgaged, encumbered, or sold;

b. Article I I I , Section 3.04 was "clarified"1 as allowing the appellant and her spouse
only a testamentary power of appointment;

c. Article VI, Section 6.01 was "'clarified1' with the addition of the following sentence
at the end of the first paragraph: "This Article shall not apply to the grantors of this
trust."

d. Article VII, Section 7.10 was modified to prohibit payment to the Grantors of any
capital gain that has been allocated to income rather than principal;

e. Article VIII, Section 8.11 was modified to bar the Trustee from making loans to the
Grantors.

(Exhibit 6).

19. No evidence was presented indicating that the Trust Advisor's January 29, 2010,
modifications/"darifiealions" to the Trust are permanent or irrevocable.

Analysis and Conclusions of Law

130 CMR 520.003: Asset Limit
(A) The total value of countable assets owned by or available to individuals applying for or
receiving MassHealth Standard. Essential, or Limited may not exceed the following limits:

(1 ) for an individual — $2,000; and
(2) for a couple living together in the community where there is financial responsibility
according to 130 CMR 520.002(A)(1) — $3.000.

(B) The total value of countable assets owned by or available to individuals applying for or
receiving Mas si lea 1th Senior Buy-In, as described in 130 CMR 519.010: MassHealth Senior
Buy-In, or MassHealth Buy-In, as described in 130 CMR 519.011: MassHealth Buy-In, may not
exceed the following limits:
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(1) for an individual — in calendar year 2011, $6,680 and, in calendar year 2012, $6.940;
and
(2) for a couple living together in the community where there is financial responsibility
according to 130 CMR 520.002(A)(1) — in calendar year 2011, $10,290 and, in calenda'r
year 2012, $10,410.

130 CMR 520.004: Asset Reduction
(A) Criteria.

(1 ) An applicant whose countable assets exceed the asset limit of Masslleallh Standard,
Essential, or Limited may be eligible for MassIIealth

(a) as of the date the applicant reduces his or her excess assets to the allowable
asset limit without violating the transfer of resource provisions for nursing-facility
residents at 130 CMR 520.019(F); or
(b) as of the date, described in 130 CMR 520.004(C), the applicant incurs medical
bills that equal the amount of the excess assets and reduces the assets to the
allowable asset limit within 30 days after the date of the notification of excess
assets.

(2) In addition, the applicant must be otherwise eligible for Massl lealth.
(B) Evaluating Medical Bills. The MassIIealth agency does not pay that portion of the medical
bills equal to the amount of excess assets. Bills used to establish eligibility

(1 ) cannot be incurred before the first day of the third month prior to the date of
application as described at 130 CMR 516.002; Dale of Application-,
(2) must not be the same bills or the same portions of the bills that are used to meet a
deductible based on income; and
(3) for MassHcalth Essential, must be incurred on or after the effective date of the
coverage type.

(C) Date of Eligibility. The date of eligibility for otherwise eligible individuals described at 130
CMR 520.004(A)(l}(b) is the date that his or her incurred allowable medical expenses equaled or
exceeded the amount of his or her excess assets.

(1) If after eligibility has been established, an individual submits an allowable bil l with a
medical service date that precedes the date established under 130 CMR 520.004(C), the
MassHealth agency readjusts the date of el igibil i ty.
(2) In no event will the first day of eligibility be earlier than the first day of the third
month before the date of the application, if permitted by the coverage type.

(D) Verification. The MassIIealth agency requires the applicant to verify that he or she incurred
the necessary amount of medical bi l ls and that his or her excess assets were reduced to the
allowable asset limit within required timeirames

130 CMR 520.021: Treatment of Trusts
130 CMR 520.021 through 520.024 explains how to treat the principal of and payments from a
revocable or irrevocable trust established by the individual or by the spouse. 130 CMR
520.024(A) also includes trusts established by other than the individual or spouse and trusts
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whether or not established by will . In (he event that a portion of 130 CMR 520.021 through
520.024 conflicts with federal law, the federal law supersedes.

130 CMR 520.023: Trusts or Similar Legal Devices Created on or after August 11. 19937

The trust and transfer rules al 42 U.S.C. 1396p apply to trusts or similar legal devices created on
or after August 11, 1993, that are created or funded other than by a will . Generally, resources
held in a trust are considered available if under any circumstances described in the terms of the
trust, any of the resources can be made available to the individual .
(A) Look-Back Period for Transfers into or from Trusts.

(1) Look-Back Period.
(a) For transfers made before February 8, 2006, the look-back period is 36 months
for trusts where all or any portion of the income or principal of an irrevocable
trust can be paid to or for the benefit of the nursing-facility resident, but is paid
instead to someone else.
(b) The look-back period is 60 months

(i) for transfers made on or after February 8, 2006, subject to the phase-in
described in 130 CMR 520.019(B)(2), if all or any portion of the income
or principal of a trust can be paid to or for the benefit of the nursing-
facility resident, but is instead paid to someone else;
(i i ) if payments are made from a revocable trust to other than the nursing-
facility resident and are not for the benefit of the nursing-facility resident;
or
( i i i ) if payments are made into an irrevocable trust where all or a porlion of
the trust income or principal cannot under any eircumstances be paid to or
for the benefit of the nursing-facility resident.

(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth agency
determines the amount of the transfer and the period of ineligibil i ty for payment of
nursing facility services in accordance with the rules at 130 CMR 520.019(G).

(B) Revocable Trusts.
(1) The entire principal in a revocable trust is a countable asset.
(2} Payments from a revocable trust made to or for the benefit of the individual are
countable income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing
facility resident are considered transfers for less than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019{G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable
trust is a countable asset. Where the home or former home is an asset of the trust, il is not
subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(C) Irrevocable Trusts.
(1) Portion Payable.

' The regulations regarding Trusts created before April 7, 1986 and August I I , 1993 do not apply to th is case. This
created was created May 2005. (see exh ib i t 5).
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(a) Any portion of the principal or income from the principal (such as interest) of
an irrevocable trust that could be paid under any circumstances to or for the
benefit of the individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made
to or for the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made
to another and not to or for the benefit of the nursing-facility resident are
considered transfers of resources for less than fair-market value and arc treated in
accordance with the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable
asset. Where the home or former home is an asset of the trust, it is not subject to
the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could not be paid under any circumstances to or for
the benefit of the nursing-facility resident will be considered a transfer for less than fair-
market value and treated in accordance with the transfer rules at 130 CMR 520.019(0).

(D) Exemptions to the Trust Rules.
(1) Special-Needs Trusts and Pooled Trusts. Under federal trust exemption regulations at
42 U.S.C. 1396(p)(d)(4) special-needs trusts and pooled trusts as defined in 130 CMR
515.001 arc not subject to the income and asset countabilily rules at 130 CMR
520.023(6) and (C).
(2) Revision of a Trust to Comply with the Criteria of a Special-Needs or Pooled Trust.
The MassHealth agency will not deny or terminate MassHeallh due to excess assets if a
trust is revised to comply with the criteria of a special-needs trust or a pooled trust in
accordance with the rules at 130 CMR 520.019(J).
(3) Burial Trust. A burial trust is a trust established to pay solely for various funeral and
burial expenses of the individual or the spouse. An irrevocable burial trust meeting the
criteria of 130 CMR 520.008(F) is not a countable asset.

130 CMR 520.024: General Trust Rules
130 CMR 520.024 applies to trusts whether or not established by will and whether or not
established by the individual or spouse.
(A) Irrevocable Trust.

(1) The assets and income held in an irrevocable trust established by the individual or
spouse that the trustee is required to distribute to or for the benefit of the individual are
countable.
(2) Payments from the income or principal of an irrevocable trust established by the
individual or spouse to or for the benefit of the individual are countable.
(3) The assets and income held in an irrevocable trust established by other than the
individual or spouse that the trustee is required to distribute to the individual are
countable.
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(4) Payments from the income or the principal of an irrevocable trust established by other
than the individual or spouse lo the individual are countable.

(B) Home in Trust: Community-Based Individuals. For an applicant or member who is not a
nursing-facility resident, the principal place of residence held in a revocable or irrevocable trust
is a non-countable asset. A home that is not the principal place of residence is countable and not
subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust.

(C) I lome in Trust: Cure.
(1) If the MassHealth agency has denied or terminated MassMcalth because the home or
former home in trust is considered an excess asset, the MassHealth agency will rescind
that action if the home or former home has been removed from the trust and returned to
the nursing-facility resident in accordance with the full cure rules at 130 CMR
520.019(K).
(2) When the home or former home is removed from a trust, as determined by the
MassHealth agency, the MassHealth agency will redetermine eligibility using the rules at
130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K).
(3) When the home or former home has been removed from the trust, the MassHealth
agency may place a lien in accordance with 130 CMR 515.012.

(D) Repayment of Financial and Medical Assistance. An individual who has received or will be
receiving payments from a third party as a result of an accident, injury, or other loss must first
repay the MassHealth agency for medical assistance under M.G.L. c. 118E. § 22 and 42 U.S.C.
1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial assistance
under M.G.L c. 18, § 5G, even if such third-party payments have been or will be placed in a
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4).

I find that MassHealth was correct, pursuant to 130 CMR 520.003 and 520.023, in determining that
the appellant's assets exceed program limits for MassHealth eligibility. Specifically, the income
and principal of the R. Family Irrevocable Trust are fully countable as assets of the appellant in a
MassHealth eligibility determination.

As an initial matter, there is no credible argument against a finding that the income from the Trust
is countable income of the appellant. Indeed, Article I, section 1.06 identifies the appellant as an
income beneficiary of the Trust.

With respect to whether the Trust principal is a countable asset of the appellant, I note the
following:

First. Article III, section 3.02 granted the appellant "the right lo the use and occupancy" of the Trust
principal at issue (i.e. a residence in Fairhaven, MA and a residence in Dartmouth, MA). Hence,
the appellant, prior lo her entrance into a nursing facility, had clear use and benefit of the Trust
principal.
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Second, Article III, section 3.03 provided that "the Trustee shall not mortgage, encumber, sell or
dispose of the real estate or any interest therein1" without the written consent of the appellant.
Section 3.04 provided the appellant with the power *'to appoint the premises or any other assets of
the trust, or any portion thereof, outright or upon trusts, conditions, or limitations" to one or more of

Q

an identified group of persons. These powers of veto and appointment serve to underscore the
appellant's lack of true divestment of the Trust property.

Third, Article VII, section 7.10 granted the Trustee the power to "allocate capital gain to income
rather than principal." Additionally, Article VII I , section 8.11 provided the Trustee with the
authority to "make secured or unsecured loans to any person (including a beneficiary), entity, trust
or estate, for any term or payable on demand, with or without interest."

The Trustee's power to reclassify capital gain as income cannot be understated. For example.
should the Trustee sell one (or both) of the residences at issue and realize a capital gain upon the
sale, the capital gain can be classified as mere "income" and be paid to the appellant per the terms
of the Trust. This is nothing more than a "backdoor" method of permitting the appellant access to
Trust principal. Additionally, the beneficiaries (of which the appellant is one) ability to receive
loans from the Trustee allows an additional method of providing more than simply income to the
appellant.

Fourth, Article VII, section 7.21 permits the Trustee to utilize Trust property to pay the appellant's
"funeral expenses, burial or cremation expenses, enforceable debts and other expenses incurred due
to the death of the beneficiary." Article VIII, section 8.10 allows the Trustee to purchase life
insurance on the appellant as well as "disability, medical, liability, long-term health care and other
insurance" on the appellant. These sections reinforce the conclusion that more than Trust income is
available to be used for the benefit of the appellant.

Fifth, Article VIII, section 8.10 also grants the Trustee authority to purchase "annuities and similar
investments" for the appellant. Article VII I , section 8.15 grants the Trustee the authority to, inter
alia, "sell..., exchange, lease for any period... [and] improve" Trust real estate. Lastly, Article VI I I .
section 8.18 authorizes the Trustee to buy and sell "stocks, bonds,...mutual funds" and other types
of investments. Taken together, these provisions permit one to conclude that should the appellant
desire more income than the Trust is currently generating, the current principal can be sold and
higher income producing property (e.g. slocks and bonds) can be purchased. Hence, sections 8.10,
8.15, and 8.16 further corroborate the appellant's true lack of divestment of the Trust principal.

Finally, Article VII, section 7.22(a) permits the appellant to "reacquire any trust property by

By letter dated January 29, 2010, the Trust Advisor purported to rescind these powers. I wil l address this letter
later in this decision.
9

These powers were also purportedly rescinded by the Trust Advisor in the aforementioned letter.
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substituting other property of equivalent value." This provision serves to conclusively underscore
the "remarkably fluid legal vehicle" that is the R. Family Irrevocable Trust. Dohertv v. Director oi'
the OlTice of Medicaid, 74 Mass.App.Ct. 439, 442 (2009). Such fluidity is simply impermissible
within the realm of Medicaid law.

While I recognize that Article 1, section 1.03 deems the Trust as irrevocable and incapable of being
altered or amended in any way. thai Article I, section 1.06 classifies the appellant as solely an
income beneficiary, and that the appellant purports to waive any access or claim to trust principal,
these provisions and assertions are insufficient to overcome the totality ol" the above-referenced
evidence demonstrating that the Trust principal be deemed a countable asset. Doherty, at 441 (trust
clause prohibiting payment of principal may not be read in isolation and ''must be construed and
qualified in light of the trust instrument as a whole").
I additionally note that several of the significant powers initially retained by the appellant (Article
111, sections 3.03 and 3.04).and provided to the Trustee (Article VII, section 7.10 and Article VIII,
section 8.11) were purportedly renounced via a January 29, 2010 letter drafted by the Trust Advisor.
However, there are two significant limitations to this renouncement: (1) it left undisturbed other
provisions of the Trust supporting a finding that the Trust principal should be deemed a countable
asset; and, (2) no evidence was presented as to the permanency of the renouncements; in other
words, there appears to be no bar to the Trust Advisor giving the previously renounced powers back
to the appellant and the Trustee.

Lastly, the fact that the appellant (and her husband) is no longer a Trustee of the Trust does not save
her argument. First, regardless of who the Trustee is, the Trust is replete with provisions and
powers that clearly dictate a finding that the Trust principal should be a countable asset with respect
to MassHealth eligibility. Second, no evidence was presented demonstrating that the appellant is
permanently removed as a Trustee. Indeed, it appears that despite no longer being a Trustee, the
appellant retains the right under Article II, section 2.02(a) or 2.02(b) to "remove any Trustee, with
or without cause." Therefore, it is entirely plausible that the appellant may remove the current
Trustec(s) and be reappointed as Trustee.

Taken in its entirety, the evidence makes clear that (1) there are circumstances under which Trust
principal could be paid to or used for the benefit of the appellant in contravention of 130 CMR
520.023; and, (2) that the appellant has retained an impermissible "degree of authority" over the
Trust principal. Dohertv. at 443.

I find that MassHealth was within its regulatory authority in determining that the appellant's assets
exceed program eligibility for MassHealth.

For the foregoing reasons, this appeal is DENIHD.

Order for MassHealth

None.
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Notification of Your Right to Appeal to Court

If you disagree with this deeision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Zohra Aziz
I learing Officer
Board of Hearings

cc: MassIIcalth Representative: Monique Garreffi

Appellant Representative:
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