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MassHealth Rep.:

Hearing Location:

7/2/14

Patrick Devlin
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MassHealth
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Issue:

Hearing Date:

Appellant Rep.:

Eligibility

05/02/2014

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated February 25, 2014, MassHealth determined that the
appellant is not eligible tor MassHealth because her assets are over the program
limit. (130 CMR 520.000; Exhibit 1). The appellant's attorney in tact appealed the
decision in a timely manner. (130 CMR 610.015[B); Exhibit 2; Exhibit 3). Denial ot
assistance is valid grounds tor appeal, (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth because
her assets are over the program limit.

Issue

Whether MassHealth was correct in determining that the appellant's assets are
over the program limit.
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Summary of Evidence

The MassHealth representative, from the Tewksbury MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
December 23, 2013. The appellant was admitted into a long-term care facility in
December 2012 and was seeking MassHealth coverage beginning January 20,
2014. MassHealth issued a denial on February 25, 2014 as the agency determined
that the appellant had excess assets. The assets in question include a realty trust
valued at $212,193.22. The appellant also had a bank account with a balance of
$1,867. The MassHealth representative testified that the realty trust has another
irrevocable trust as beneficiary and MassHealth determined that both are
countable. (Testimony; Exhibit 5). MassHealth determined that until September
27, 2013 the trust asset was real estate. The real estate was sold on September 27,
2013 and the proceeds from the sale became the trust asset. A legal
memorandum from MassHealth and related documents were incorporated into
the hearing record as Exhibit 5.

Both the realty trust at issue and the family irrevocable trust were created in 1995.
The realty trust is a nominee trust naming the appellant and her husband as
trustees and the family irrevocable trust as 100% beneficiary. (Testimony; Exhibit
5). In December 2012, the appellant signed an agreement with the trustees of the
family irrevocable trust (the appellant herself and her daughter) to have the
exclusive right to use and occupy the property held in trust. (Testimony; Exhibit 5).
The appellant, her husband and her daughter were named trustees of the family
irrevocable trust. (Testimony; Exhibit 5). The family irrevocable trust allowed the
appellant to reserve powers to appoint principal of the trust to any one or more of
the Legatees. The Legatees named in the family trust are the appellant's son,
daughter and their issue. (Exhibit 5). The family trust contains a clause to allow the
trustee to consider taking action to terminate the trust should it impact the
eligibility of the appellant or her husband for benefits. (Exhibit 5). The family trust
provides the trustee with discretionary power to distribute principal or income as
they deem desirable under all the circumstances. (Exhibit 5). The family trust limits
a trustee from making such distributions so as to benefit themselves personally.
However, the trust names at least three trustees and they each can certify who is
acting as trustee for the time being. (Exhibit 5). The appellant signed waivers on
May 6, 2008 and December 22, 2012. (Exhibits).

In May 2008, the appellant was the sole surviving grantor of the family irrevocable
trust. The appellant agreed to waive the following as grantor:

1. The power to appoint trust principal to the legatees/beneficiaries;
2. The power to make lifetime gifts of trust principal to the

legatees/beneficiaries;
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3. The power to alter the order and number ot successor trustees;
4. The power to appoint additional legatees/beneficiaries;
5. The power to become a legatee/beneticiary; and
6. Other powers except the power to receive income, serve as trustee and a

testamentary power of appointment.

In May 2008, the appellant agreed to waive the following as Trustee:

1. The right to make lifetime gifts of trust principal;
2. The power to make loans; and
3. The power to borrow money or other property and to mortgage, pledge

or grant any interest in any real or personal property as security therefore.

In December 2012, the appellant agreed to waive the following as Donor:

1. Her life estate in the trust;
2. The right to receive principal from the trust or annuity contracts owned by

the trust;
3. Her right to an accounting from the trustee;
4. The right to receive income from the trust if interpreted as a capital gain;
5. The right to enter into any business or financial transactions with the trust;

and
6. The right to benefit from any principal in the trust.

In their brief, the MassHealth legal division argues that there are several
circumstances under which the value of the trust principal can be made
available to the appellant or used for her benefit. First, the appellant retained the
right of appointment. Second, the appellant retained the right to use and occupy
the property and it was not until 2012 that the appellant executed a waiver to
divest herself of this interest. Third, the appellant retained the right to use principal
to satisfy personal tax obligations resulting from the appellants' death. Fourth, the
trust has a provision allowing for its termination should its existence jeopardize the
appellant's eligibility for Medicaid. Finally, MassHealth argues that as trustee the
appellant has wide powers and authority including the right to purchase long-
term care insurance, annuities and borrow from the corpus. MassHealth argues
that the waivers do not address the appellant's capacity as beneficiary of the
trust. MassHealth regards the appellant as a beneficiary who has rights and is
entitled to benefits from the trust.

Counsel for the appellant appeared in person and argued that he did not dispute
the facts, only the legal argument presented by MassHealth regarding the
countability of the trust. Counsel for the appellant argued that the waivers signed
by the appellant in 2008 and 2012 make the trust assets non-countable. Counsel
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for the appellant argued that although there was no provision in the trust to make
principal countable to the appellant, the appellant signed a waiver in 2012 to
ensure that the appellant did not have access to principal. The record was held
open to give counsel for the appellant and MassHealth the opportunity to provide
additional legal memoranda. (Exhibit 8). A brief from the appellant was
incorporated into the hearing record as Exhibit 9 and MassHealth's response was
incorporated into the hearing record as Exhibit 10.

Counsel for the appellant argues that there are no circumstances under which
the appellant can receive or benefit from principal of either trust. The appellant
argues that the fundamental flaw in MassHealth's argument counting the realty
trust is that the realty trust does not make anything accessible to "an individual".
Instead, the realty trust is for the benefit of another trust and the revocation of the
realty trust will only result in distribution to the family irrevocable trust. (Exhibit 9).
Counsel for the appellant argues that although the family irrevocable trust may
change the beneficiary of the realty trust, the family irrevocable trust prohibits the
appellant from being beneficiary of any principal. (Exhibit 9). Counsel argues
that the concept of control of principal as trustee is irrelevant as retention of
control is not a statutory basis for rendering a trust countable. (Exhibit 9). The only
relevant factor is whether the appellant has access to principal. (Exhibit 9).
Counsel also argues that the waivers cure any issues raised by MassHealth.
(Exhibit 9). While counsel acknowledges that the caselaw relied upon in making
such an argument was based upon statutory law that has since been repealed
and replaced, the caselaw is still applicable as a matter of trust law. (Exhibit 9).
Counsel also acknowledges that a 2012 waiver was signed within the same month
that the appellant applied for MassHealth but argues that signing this waiver was
not a transfer as it did not waive anything of value and for clarification or involving
the right to do business not regarding something as a countable asset. (Exhibit 9).

In their response, MassHealth argues that the appellant is the only vested lifetime
beneficiary as she alone is entitled to mandatory distributions. (Exhibit 10).
MassHealth argues that principal in the family irrevocable trust does not even
appear to be out of the appellant's control as she can appoint principal and
receive income. MassHealth states that the argument that the appellant did not
waive anything of value in 2012 is meaningless as the appellant would not have to
execute such a waiver if she believed prior to that time that her assets were
sufficiently insulated from MassHealth eligibility.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. MassHealth received an application for long-term care benefits on
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December 23, 2013 seeking coverage as of January 20, 2014.

2. The appellant was admitted into a long-term care facility in
December 2012.

3. MassHealth determined that the appellant had trust assets totaling
$212,193.22.

4. At the time of the eligibility determination, the appellant had a bank
account with a balance of $1,867.

5. The appellant created a realty trust and family irrevocable trust in
1995.

6. The realty trust is a nominee trust naming the appellant and her
husband as trustees and the family irrevocable trust as 100%
beneficiary.

7. Until September 27, 2013 the asset of the trusts was real estate. The
real estate was sold on September 27, 2013 and the proceeds from
the sale became the trust asset.

8. The appellant, her husband and her daughter are trustees of the
family irrevocable trust.

9. The legatees of the family irrevocable trust are the appellant's son,
daughter and their issue.

10. The family irrevocable trust contains a clause to allow the trustee to
consider taking action to terminate the trust should it impact the
eligibility of the appellant or her husband for benefits.

11 . In May 2008, the appellant was the sole surviving grantor of the family
irrevocable trust. As grantor, the appellant waived the following:

i. The power to appoint trust principal to the
legatees/beneficiaries;

ii. The power to make lifetime gifts of trust principal to the
legatees/beneficiaries;

iii. The power to alter the order and number of successor
trustees;

iv. The power to appoint additional legatees/beneficiaries;
v. The power to become a legatee/beneficiary; and
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vi. Other powers except the power to receive income, serve as
trustee and a testamentary power of appointment.

2. In May 2008, the appellant waived the following as Trustee:

i. The right to make lifetime gifts of trust principal;
The power to make loans; and
The power to borrow money or other property and to
mortgage, pledge or grant any interest in any real or personal
property as security therefore.

13. In December 2012, the appellant waived the following as Donor:

i. Her life estate in the trust;
ii. The right to receive principal from the trust or annuity

contracts owned by the trust;
iii. Her right to an accounting from the trustee;
iv. The right to receive income from the trust if interpreted as a

capital gain;
v. The right to enter into any business or financial transactions

with the trust; and
vi. The right to benefit from any principal in the trust.

14. In December 2012, the appellant signed an agreement with the
trustees of the family irrevocable trust (the appellant herself and her
daughter) to have the exclusive right to use and occupy the property
held in trust.

15. The appellant retained the following rights in the trust:

i. Most powers and duties of a trustee;
ii. The right of appointment;
iii. The power to make distributions of principal and income in

proportions as the trustee deeps desirable under all
circumstances;

iv. The right to use principal to satisfy personal tax obligations
resulting from the appellant's death; and

v. The right to terminate the trust should it impact the appellant's
eligibility for Medicaid.

16. Each trustee has the power to make distributions of principal and
income in proportions as the trustee deems desirable under all
circumstances.
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Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume If)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case is an institutionalized person. Therefore,
the regulations at 130 CMR 515.000 through 522.000 apply to this case. (130 CMR
515.002).

The trust in this case was created in 1995. Therefore, the regulations at 130 CMR
520.023 apply. Generally, resources held in a trust are considered available if
under any circumstances described in the terms of the trust, any of the resources
can be made available to the individual. (130 CMR 520.023). The trust at issue in
this case is the irrevocable family trust. I agree with the appellant that the realty
trust is a nominee trust naming the irrevocable trust as beneficiary. However, I
do not agree with the argument that the irrevocable trust is non-countable.
Pursuant to 130 CMR 520.023(C)(1 )(a) any portion of the principal or income
from the principal (such as interest) of an irrevocable trust that could be paid
under any circumstances to or for the benefit of the individual is a countable
asset. The trust in this case allows the trustees very broad discretion in
distributing income and principal. It is this broad discretion alone that I see as
making this trust countable. While the appellant did waive a number of rights as
donor, grantor and trustee, she did not waive the right to receive income and
no one waived the right of a trustee to have complete discretion in determining
the size of any distribution. This peppercorn of discretion provides a window that
makes the entire trust countable.
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The Supreme Judicial Court determined that the amount of money available to
the beneficiary of a trust for purposes of Medicaid eligibility is the greatest
amount that the trustees in any set of circumstances have discretion to pay out.
Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399

(1996). The trustee in this case has complete discretion to determine the size of a
distribution to the appellant. The trust does not contain sufficient language to
limit this distribution or access to the trust for the appellant. Additionally, the fact
that the appellant retained her powers and duties as trustee provide that
peppercorn of interest to make the trust countable. The decision made by
MassHealth was correct.

This appeal is denied.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in
accordance with Chapter 30A of the Massachusetts General Laws. To appeal,
you must file a complaint with the Superior Court for the county where you reside,
or Suffolk County Superior Court, within 30 days of your receipt of this decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Sylvia Tiar
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