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APPEAL DECISION

Appeal Decision: Dismissed in Part; Issue:
Approved in Part

Decision Date: 7/23/14 Hearing Date:

Eligibility

05/13/2014

MassHealth Rep.: Deborah Farias Appellant Rep.

Hearing Location: Tewksbury
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through notices dated March 19, 2014, MassHealth determined that both the
appellant husband and appellant wife were not eligible for MassHealth because
their assets were over the program limit. (130 CMR 520.000; Exhibit 1A; Exhibit IB).
The attorney-in-fact for both appellants appealed both decisions in a timely
manner. (130 CMR 610.015(B); Exhibit 2A; Exhibit 2B; Exhibit 3A; Exhibit 3B). Denial
of assistance is valid grounds for appeal, (see 130 CMR 610.032).

One attorney appeared to represent the parties in both appeals. At the
beginning of the hearing, counsel for the appellant and MassHealth agreed to
consolidate the two cases as the law and issues of fact are common to both
appeals. (130 CMR 610.073(A)). As stated above, both appellants were
represented by one attorney who was able to present evidence and arguments
for each appellant. (130 CMR 610.073(6)).

Action Taken by MassHealth

MassHealth determined that the appellants are not eligible for MassHealth
because their assets are over the program limit.
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Issue

Whether MassHealth was correct in determining that the appellants' assets are
over the program limit.

Summary of Evidence

The MassHealth representative, trom the Springfield MassHealth Enrollment Center
appeared by telephone. The hearing was held in the Tewksbury MassHealth
Enrollment Center where counsel tor the appellant appeared with the
daughter/attorney-in-fact of both appellants. Documents from MassHealth were
incorporated into the hearing record as Exhibit 5A and Exhibit 5B. MassHealth
received applications for long-term care benefits on February 6, 2014 seeking
coverage as of November 14, 2013.' (Testimony; Exhibit 5A; Exhibit 5B; Exhibit 6;
Exhibit 7A; Exhibit 7B). MassHealth denied these applications on March 19, 2014
due to excess assets.

The MassHealth representative testified that the appellants were determined
ineligible due to funds in a Family Trust and bank account that MassHealth
considered as countable assets. (Testimony; Exhibit 5A; Exhibit 5B). The
MassHealth representative testified that appellant husband had an annuity that
MassHealth would not consider countable if the Commonwealth of
Massachusetts was named as the primary beneficiary. (Testimony; Exhibit 5B).
During the appeal process, the appellant husband did amend the annuity.
(Exhibit 7B; Exhibit 11). As a result of this amendment, MassHealth agreed to
rescind that part of the notice and not count the annuity as an asset. (Exhibit 1 1 ) .

The MassHealth representative presented a legal memorandum that was
incorporated into the hearing record as Exhibit 6. MassHealth determined that the
income and principal of the Family Trust were countable as MassHealth
determined that the appellants have access to both under the terms of the trust.
MassHealth argues that the right to use, possess and enjoy property held in trust
makes that property accessible. MassHealth also argues that not including a
provision regarding a distribution of principal makes the appellants the sole
beneficiaries of the trust and retaining a testamentary power of appointment
makes the trust accessible during the appellants lifetime. (Exhibit 6).

A review of the records shows a discrepancy between the testimony and information on the documents
presented by MassHealth. While the MassHealth representative testified thai an application was received
on February 6, 2014, the records submitted contain a notation of an application dated April 6, 2014. The
brief submitted by MassHealth and documents from the appellant reference an application date of
February 6, 2014. The denial notice on appeal was issued on March 19, 2014 which would have to be
based on an application submitted prior to the notice. Therefore, this decision will address an application
dated February 6, 2014.
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Counsel for the appellants presented documents, including copies of the Family
Trust, that were incorporated into the hearing record as Exhibit 7 A and Exhibit 7B.
Counsel for the appellants argued that the Family Trust is noncountable as it was
established in 2005, the home of the appellants was placed in the Family Trust and
only the trustee has access to trust principal. (Testimony; Exhibit 7A; Exhibit 7B).
Counsel for the appellants also argued that there is no income from the Family
Trust as it is only the home that is in the trust. (Testimony; Exhibit 7A; Exhibit 7B).
Counsel for the appellants concedes that the appellants retained limited powers
under the Family Trust but argues that these powers did not allow them access to
principal. (Testimony; Exhibit 7A; Exhibit 7B).

Under the terms of the Family Trust the appellants have the right to use, possession
and enjoyment of any personal residence held by the Trustees. (Exhibit 7A; Exhibit
7B). The appellants also have the right to income during their lifetime. (Exhibit 7A;
Exhibit 7B). The appellant wife retained a testamentary power of appointment.
(Exhibit 7A; Exhibit 7B).

The record was held open to give both parties the opportunity to respond to
memoranda that were submitted shortly before or during the hearing. (Exhibit 8).
A brief from the appellants was incorporated into the hearing record as Exhibit 9
and a brief from MassHealth was incorporated into the hearing record as Exhibit
10. In their response, MassHealth equates the right to use, possession and
enjoyment of property as the right to appoint principal. (Exhibit 10). MassHealth
argues that the trust in this case is a "fluid document" drafted to give the
appellants maximum flexibility as the member in the Dohertv case.2 (Exhibit 10).
Counsel for the appellant argues that when read as a whole, the trust assets are
unavailable to the appellants and any action of the trustee to try to distribute
principal to either appellant would violate the terms of the trust and the fiduciary
duties of the trustee. (Exhibit 9). Counsel for the appellants acknowledges that
appellant wife retained a limited testamentary power of appointment. However,
this power only allows appellant wife the right to take such action through a
specific provision in her will. (Exhibit 9).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. MassHealth received applications for long-term care benefits on February
6, 2014 seeking coverage as of November 14, 2013.

2. MassHealth denied these applications on March 19, 2014 due to excess
assets.

2 Dohertv v. Pir. Of the Office of Medicaid, 74 Mass. App. Ct. 439 (2009).

Page 3 of Appeal Nos.: 1404274 & 1404275



3. MassHealth determined an annuity in the name of appellant husband
was countable.

4. During the hearing the parties agreed that if the Commonwealth of
Massachusetts was named as primary beneficiary in the annuity, it would
not be countable.

5. The appellant husband named the Commonwealth of Massachusetts as
a beneficiary of the annuity.

6. MassHealth agreed to adjust their decision and not to regard the annuity
as an asset.

7. In November 2005, appellant wife and appellant husband created a trust
naming their daughter as Trustee.

8. The only property in the trust was their home.

9. The trust provides the appellants with the right to use, possession and
enjoyment of any personal residence held by the Trustees.

10. The trust provides the appellants with the right to income.

1 1 . The appellant wife retained a limited testamentary power of appointment
in the trust.

Analysis and Conclusions of Law

As MassHealth adjusted their decision regarding the countability of the annuity
based on evidence presented by counsel for the appellant at the hearing, this
part of the appeal is dismissed as the adjustment by MassHealth resolves this
issue. (130 CMR 610.051 (B) ) .

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellants in this case are an institutionalized individuals.
Therefore, the regulations at 130 CMR 515.000 through 522.000 apply to this case.
(130 CMR 515.002).
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The regulations at 130 CMR 520.021 through 520.024 explain how to treat the
principal of and payments from a revocable or irrevocable trust established by
the individual or by the spouse. (130 CMR 520.021). The regulations at 130 CMR
520.024(A) also includes trusts established by other than the individual or spouse
and trusts whether or not established by will. (130 CMR 520.021). In the event
that a portion of 130 CMR 520.021 through 520.024 conflicts with federal law, the
federal law supersedes. (130 CMR 520.021). The trust and transfer rules at 42
U.S.C. 1396p apply to trusts or similar legal devices created on or after August 1 1 ,
1993, that are created or funded other than by a will. (130 CMR 520.023).
Generally, resources held in a trust are considered available if under any
circumstances described in the terms of the trust, any of the resources can be
made available to the individual. (130 CMR 520.023).

The regulations at 130 CMR 520.024(A) apply to irrevocable trusts. Pursuant to
130 CMR 520.024(A)(1)), the assets and income held in an irrevocable trust
established by the individual or spouse that the trustee is required to distribute to
or for the benefit of the individual are countable. (520.024(A)(1)). While the
trustee in this case was allowed to distribute income to the appellants, they do
not have access to principal. The trust does not have any provision giving the
appellants access to principal. MassHealth argues that the trust is countable
because it gives the appellants the right to use, possess and enjoy property held
in trust. MassHealth fails to demonstrate how the allowance of this right makes
the trust countable. MassHealth failed to demonstrate how not including a
provision concerning principal distributions during the lifetime of the appellants
makes the trust countable. MassHealth provides extensive, often wordy
arguments that fail to accurately or succinctly demonstrate how this trust is
accessible and countable for the appellants. Therefore, MassHealth can not
consider the trust assets in determining eligibility.

This appeal is approved.

Order for MassHealth

Determine the eligibility of both appellants without regarding the principal in trust
or the annuity as an asset.

Implementation otthis Decision
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If this decision is not implemented within 30 days after the date of this decision,
you should contact your MassHealth Enrollment Center. If you experience
problems with the implementation of this decision, you should report this in writing
to the Director of the Board of Hearings at the address on the first page of this
decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Sylvia Tiar
MassHealth Representative: Monique Garreffi
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