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I; Appeal No. 1306089

RECOMMENDATION: _
The income and principal of [hvffffflf^f&lnQVQcabte Trust are fully countable in a
Mcdicaid el igibi l i ty determination. 130 CMR 520,023; 130 CMR 520.024. The Agency may want
to evaluate if the real estate in the Trust would be rendered non-countable or subject to an
Agreement to Sell upon receipt of a duly recorded deed showing the real estate was removed from
the Trust and tit led in the applicant's name individually, and if so whether it should be liened. 130
CMR 520.024(C); 130 CMR 520.008(A); 130 CMR 520.007(G); 130 CMR 515.012.

FACTS:
The appiicant,f^^|Bli^^V, is^^ycars old, was admitted to a nursing facility and is seeking
MassHcallh long-term care benefits. By a deed datedJvlay 27, 2005, the applicant transferred, for

states that the applicant shall have the "exclusive right to occupy the premises, to lease, let or
license the same, and shall be entitled to all rents, fees or profits generated from said premises but
without the right to partition. During the lifetime of the Grantor, the s^ff^f^^f-
^^UmP shall bear the cost of all insurance, maintenance, fees, charges and expenses relating
to the premises and shall pay all taxes, assessed or imposed with respect thereto, and all principal
and interest on any mortgages thereon.1'

On May 27, 2005, the applicant established the^gUJU^P^ Irrevocable Trust (the "Trust").
'll^e applicant is designated as the Donor and the Trustee i^^^HHHH^- Article II states
that during the applicant's lifetime, "the Trustee shall distribute to or for the benefit of the Donor all
of the net income of the Trust Funds. If the Trust Fund contains real estate...the income from the
Trust Fund shall be applied first to ail expenses associated with maintaining or repairing such asset,
and the Trustees arc only authorized to distribute the net income after such expenses have been
paid. The Trustees shall not distribute to or for the benefit of the Donor any part or all of the
principal of the Trust Fund." Article II also authori7.es the applicant to appoint any part, or all, of
the Trust principal to non-profit organizations or others not including himself, his spouse or their
creditors. The applicant has the right to alter the order or number of Trustees. Article II also stales
that the applicant has the exclusive right to live in any house or other dwelling owned by the Trust.
Pursuant to Article I I , the applicant can require the Trustee to terminate the Trust and distribute the

1 St;u generalty Health Insurance Portability and Accoun tab i l i t y Act ("HIPAA"), P.L. 104-191; 42 U.S.C. § 132Qd-2;
42 USC §!396a(a)(7); 42 USC §1320d-2, -4; Privacy Act of 1974, 5 U.S.C. § 552a Act; 42 C.l r.R. § 164.508; 42 CFR
§431.300-307; 42 CFR §483.10; 42 CPR §435.945(0(4); 45 CFR 164 el sec/.; 20 CFR §401.100; G.L. c. 1 1 8 1 - ss 49;
G.L. c. 214 §1B; G.L. c. 66A §2; 130 CMR 5 15.007(11); 130 CMR 517.006(8).
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Trust principal as if he had died. The applicant may also "disclaim, renounce or release any right,
power or interest contained in this Declaration of Trust, in total or as to particular assets...Any
person holding a durable power of attorney executed by the Donor...may execute such a
disclaimer..." Article 111 governs distributions upon the death of the applicant provided that the
Trust principal has not already been appointed by the applicant under provisions of Article II.

Article VI gives the Trustee broad power and authority to deal with Trust assets, including but not
limited to: the power to invest and reinvest trust properly without regard to diversification
(Paragraph B), sell, dispose of or exchange any real or personal property in the Trust (Paragraph C),
collect income, interest, dividends, rents and profits (Paragraph D), borrow funds or mortgage or
pledge real estate or person property as security (Paragraph E), to hold securities (Paragraph L), buy
or sell assets (Paragraph X), and determine what portion of the Trust assets shall be chargeable to
income or principal (Paragraph Z).

ANALYSIS:
Applicants for MassHealth benefits have the burden to prove their e l igibi l i ty . 130 CMR 520.007;
G.L, c. 1 1 SB, § 20. In order to be approved for, or continue receiving long-term care benefits, an
applicant may not have more than $2,000 in countable assets. 130 CMR 520.007; G.L. c, I18E , §§
20, 47A; see generally Goldberg v. Kelly, 397 U.S. 254 (1970). In order to be approved for such
benefits, among other things, the total value of countable assets or resources owned by or available
to the applicant may not exceed $2,000. 130 CMR 520,003(A)(1). 130 CMR 520.007 provides that:
"Countable assets arc all assets that must be included in the determination of el igibil i ty. Countable
assets include assets to which the applicant or member or their spouse would be entitled whether or
not these assets arc actually received when failure to receive such assets results from the action or
inaction of the applicant, member, spouse, or person acting on his or her behalf2 . . . "See also 130
CMR 520.009(A)(4); 42 U.S.C. § 1396p(h); Reinholdt v. North Dakota Depi. of Human Services,
760 N.W.2d 101 (2009)(If a Medicaid applicant has a colorable legal action to obtain assets through
reasonable legal means, the assets are available, for purposes of determining eligibility.); see
generally G.L. c. 118E, §23 |4lh para.]; 130 CMR 507.003, 42 C.F.R. § 435.608; 130 CMR 450.316;
Medicaid Act, § 1901 et sec/., 42 U.S.C, § \396etseq.

The Agency is bound by federal Medicaid law and its sub-regulatory guidance, reflected in
MassHealth regulations, and relevant case law. The Medicaid program is designed to provide
health care for the poor in accordance with the law, and "[individuals arc expected to deplete their
own resources before obtaining assistance from the government." Lebow v, Comm 'r ofDiv. ofMed
Assistance, 433 Mass. 171, 172 (2000). As the court observed in Lebow, however:

The unfortunate reality is that some individuals with significant resources devise strategics
to appear impoverished in order to qual i fy for Medicaid benefits. One such strategy is to
transfer assets into an inter vivos trust, whereby funds appear to be out of the individual's
control, yet generally are administered by a family member or loved one.

This sentiment is echoed by the Supreme Judicial Court in the ease of Cohen v. Comm 'r of the Div.
ofMed. Assistance, 423 Mass. 399, 403 (1996)(explaining that the rule for self-settled trusts is
addressed to an arrangement "concocted for the purpose of having your cake and eating it too").

2 This includes the actions of a trustee because a Irustcc lias a fiduciary1 duty to the applicant and the authority lo
administer the Trust. 42 U.S.C. § 1396p(h).



The SJC has stated that in an evaluation of trusts under a Medicaid eligibility determination, the
common law of trusts and general trust laws and principles cannot be used to circumvent the
Medicaid statute, and thus are not germane to a Medicaid eligibility determination. Lebow at 172
("The purpose of the statute is to prevent individuals from using trust law to ensure their eligibility
for Medicaid coverage, while preserving their assets for themselves or their heirs."); see also
Dohertyv. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, -143 (2009)(recognizing that
trusts should be evaluated in light of Congress' intent "...that Medicaid benefits be made available
to only those who genuinely lack sufficient resources to provide for themselves,"),

For Medicaid purposes, treatment of trusts established on or after August 10, 1993 are governed by
42 U.S.C. §1396p(d) et seq. as codified in 130 CMR 520.023. Under 42 U.S.C. §1396p(d)(2)(A),
an individual shall be considered to have established a trust if assets of the individual were used to
form all or part of the corpus of the trust and if the trust was created other than by will. Here, the
applicant created, and is the Donor of, theJ|̂ H^^^HBl ^vocable Trust which was
established other than by Will on May 27, 2005. That same day, the applicant transferred the
remainder interest in real estate he individually owned located in Bridgewater, Massachusetts in to
the Trust. Thus, this is a self-settled, inter vivos trust.

Under 42 U.S.C. §1396p(d)(2)(B) the portion of the Trust attributable lo the assets of the applicant
shall be considered available. When, as here, only the assets of the applicant were transferred into
the Trust, then all assets of the Trust shall be considered available under federal Medicaid law.
Federal Medicaid law concerning the treatment and countabiHty of trusts dictates that regardless of
(i) the purpose of the trust; (ii) whether the trustees have any discretion; (iii) enumerated restrictions
concerning distributions; and, (iv) any restrictions on the use of trust distributions, self-settled, inter
vivos trusts established by an applicant or spouse, or funded with an applicant's assets are
countable, 42 U.S.C. § 1396p(d)(2)(A)(B) and (C). At its most basic, therefore, the terms of a trust
must essentially disprove a presumption of counlability. 42 U.S.C. § 1396p el seq,; see also
generally BOH Decisions 120S209, 1211060, 1211362, 1119248. Hence, the "any circumstances"
test is to be applied to irrevocable trusts:

(B) In the case of an irrevocable trust--

(i) if there are any circumstances under which payment from the trust could be made to or
for the benefit of the individual , the portion of the corpus from which, orthe income on the
corpus from which, payment to the individual could be made shall be considered resources
available to the individual,... 42 U.S.C. 1396c(d)(3)(B) (emphasis added).

These provisions of federal Medicaid law are reflected in MassHcalth regulation 130 CMR
520.023(C).

520.023: Trusts or Similar Legal Devices Created on or after August 11. 1993

(C) Irrevocable Trusts.
(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest) of
an irrevocable trust that could be paid under any circumstances to or for the benefit
of the individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made



to or for the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made
to another and not to or for the benefit of the nursing-facility resident are
considered transfers of resources for Jess than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019(0).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable
asset. Where the home or former home is an asset of the trust, it is not subject to
the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(S).

(2) Portion Not Payable. An;' portion of the principal or income from the principal
(such as interest) of an irrevocable trust that could not" be paid under any
circumstances to or for the benefit of the nursing-facility resident will be considered a
transfer for less than fair-market value arid treated in accordance with the transfer rules
at 130CMR520.019(G).

As applied to this matter, the value of both the income and principal of the
Irrevocable Trust are countable in the applicant's Medicaid eligibility determination.

Pursuant to Article IJ, the Trustee shall distribute to or for the benefits of the applicant-Donor all of
the net income of the Trust. Accordingly, the income is clearly countable in an eligibility
determination. 130 CMR 520.023(C)(l)(a); 130 CMR 520.023(C)(l)(b); 130 CMR 520.024(A)(I).
In addition, if during the past five years income was paid to anyone other than the applicant, these
would be disqualifying transfers, 130 CMR 520.023(C)(l)(c) and 130 CMR 520.019(0), 130
CMR 520,023(C)(l)(d) provides: "The home or former home of a nursing-facility resident or
spouse held in an irrevocable trust that is available according to the terms of the trust is a countable
asset. Where the home or former home is an asset of the trust, it is not subject to the exemptions of
130 CMR 520.007(G)(2) or 520.007(G)(S)," Since a plain reading of the Trust unequivocally
shows that the income is available under its terms, the home is a countable asset under 130 CMR
520.023(C)(l)(d). Such an interpretation is consistent with the federal Medicaid statute, and case
law interpreting the same, dictating (hat self-settled inter vivos trusts are fully countable in a
Medicaid eligibility determination. 42 U.S.C. § 1396p(d) et seq.

Here, the applicant is the sole, vested lifetime Beneficiary of the Trust, arid the interests of anyone
else are, at best, merely contingent beneficiaries. Even if the applicant claims that the principal is
not countable due to the portion of Article II stating that the Trustee shall not distribute principal to
the applicant, this provision, in and of itself, docs not control the countability of Trust principal for
Medicaid purposes. Both federal Medicaid law and MassHealth regulations require that in the case
of an irrevocable trust, a determination must be made if there are any circumstances under which
trust assets can be deemed available to the applicant, and this determination is made without regard
to whether the trustees have any discretion under the trust, and in particular, is made disregarding
any provision seeking to limit trustee discretion to distribute assets to the Medicaid applicant. 130
CMR 520.023(C)(l)(a); 42 U.S.C. § 1396p(d)(3)(B)(i) (emphasis added); 42 U.S.C. § 1396p(d)
(2)(C)(ii); see also generally Burns v. Harris el al ESCV2012-02096 (April 9, 2013) (Cornetta, J.)
(upholding the Agency's determination that the "any circumstances test" had been satisfied);
Montgomery v, Harris, Director of the OJJice uf Medicaid, BECV2012-00344 (May 8, 2013)
(Kinder, J.) (upholding a determination that the assets in the applicant's self-settled trust were
available and therefore countable in a Medicaid eligibility determination). As a result, a provision
purporting to limit access to or purporting to give the Trustee no discretion to distribute principal to
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the applicant docs not control whether the principal is countable because case law dictates thai
l imi t ing provisions are disregarded as they are meant to "defeat Medicaid ineligibi' .ity standards,1'
and that the instrument must be read as a whole without reliance on a single provision. Cohen v.
Comm'r of the Div. of Med Assistance, 423 Mass. 399, 416 (1996); Doherty \>, Director of (he
Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009) (Medicaid applicants arc prohibited from
receiving public health care assistance while also preserving assets for their heirs through the use of
a trust which purports to cut off applicant's ability to access the trust principal); 130 CMR
520.023(C)(l)(a); 42 U.S.C. § 1396p(d)(3)(B)(i); 42 U.S.C. § 1396p(d)(2)(C)(ii). "it is against
public policy to permit a man to tie up his own property in such a way that he can still enjoy it but
prevent his creditors from reaching it." 17.5. v. Murray, 217 F.3d 59, 65 (2QQfy(qtioting2A Scott &
Fletcher, The Law of Trusts § 156, at 167 (4111 ed. 19S7); also citing Cohen v, Comm 'r of the Div. of
Med. Assistance, 423 Mass. 399 (1996)(explaining that the rule for self-settled trusts is addressed to
an arrangement "concocted for the purpose of having your cake and eating it loo"); sea also
Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009) (Medicaid
applicants are prohibited from receiving public health care assistance while also preserving assets
for their heirs through the use of a trust which purported to cut off applicant's ability to access the
trusl principal); see also generally Victor v. Massachusetts Executive Office of Health & Human
Services, Mass. App, Ct. 1:28 Decision 09-P-l361 (July 21, 2010)(Court upheld the Agency's
determination that a trust established by the applicant's husband during his l i fet ime but funded by
the husband's Last Will & Testament, was nonetheless countable to the applicant in an eligibility
determination); see generally Hedhmd v, Wisconsin Dept. of Health Services, Wis. Ct. App., No.
2CKOAP3070, Oct. 12, 2011) (Medicaid applicant who, seventeen years prior, transferred assets to
her children and the children funded the assets into an irrevocable trust for the applicant's benefit
was available for Medicaid purposes); Lebow v. Comm 'r of Div. of Med. Assistance, 433 Mass, 171,
172 (2000) (Under the Medicaid program, "[individuals are expected to deplete their own
resources before obtaining assistance from the government.").

To the extent that the corpus or principal of the Trust is real estate in which the applicant resided,
and to which he has the exclusive right to reside pursuant to Article IT, in accordance with Cohen,
an applicant cannot credibly claim that real estate held in a trusl is available to him while he wants
to reside in it, but then claim the same real estate held in the trust is not available because he seeks
Medicaid coverage. It is irrelevant whether or not the applicant desires or is able to continue to
reside in the real estate or if the Trustee chooses to exercise his discretion or authority under the
Trust. The Cohen Court specifically and unequivocally stated that countable assets in trusts include
all assets available to the applicant, while disregarding any limitation on discretion. Cohen, supra
at 416, 418, 419-420, 424:* The SJC reiterated in Lebow that: "The issue is not whether the trustee
has the authority to make payments to the grantor at a particular moment in time. Rather, if there is
anv state of affairs, at actinic during the operation of the trust, that would permit the trustee to
distribute trusl assets to the grantor, those assets count in calculating the grantor's Medicaid
eligibility." (Emphasis in original). Lebow 433 Mass, at 177-178; see also Ford v. Comm'r Div. of
Med. Assistance, Mass. App. Ct. 1:2S Decision OS-P-2091 (October 19, 2009)(Upholding the
Agency's determination that all trusl assets were countable and rejecting Plaintiffs argument that
the trust principal was not countable because the trustee claimed he did not currently have discretion
to distribute principal); Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443

3 Courts in other jurisdictions likewise disregard provisions in t rusts that seek to cm ofTdiscretion in order to render
mist assets not countable. See In re Ruby Owen, 3.012 Ark. App. 3SI (2012); Rosckes v. County of Canter, 783 N.W.2d
220,225 (2010); Vincent v. Department of Human Services, 331 111. Dec. 31-1, 322 (2009).



(2009) (Court found trust principal countable hi an eligibility determination despite a provision
stating that no trust principal shall be distributed to the Setllor-Medicaid applicant.). The provisions
in the applicant's Trust attempting to limit the countability of his Trust arc disregarded as a matter
of law, rendering the whole trust countable.4 130 CMR 520.023(C). Here, the terms of the Trust
and the deed of conveyance to the Trust specifically grants the applicant the absolute right to reside
in the Trust corpus, thus demonstrating that the principal has been available for his use and benefit.
Accordingly, there are several circumstances under the Trust where the value of all Trust assets,
including the principal, have been, and can be made available to the applicant and used for his
benefit. 130 CMR520.023(C)0)(a).

As further evidence that the principal is available to the applicant, under numerous paragraphs of
Article II the applicant reserved the power to appoint the principal of the Trust, If the applicant had
no interest in the principal, these provisions would be a nullity. Similarly, the retention of a power
of appointment is evidence of a lack of divestment by the applicant in the principal, Lebow at 172
(2000)(applicants claim impoverishment due to the transfer of their assets into an inter vivos trust
whereby assets "appear to be out of She individual's control...") (emphasis added)). The power of
appointment also underscores that the interest of anyone other than the applicant is that of a
contingent beneficiary, leaving the applicant the sole vested beneficiary of the Trust.

Article VI also gives the Trustee broad power and authority to deal with Trust assets, The Trustee
may, among other things, invest property (Paragraph B) and hold securities (Paragraph L), sell,
dispose of or exchange any Trust property (Paragraph C), mortgage the real estate (Paragraph E)
and buy or sell assets (Paragraph X). Thus, there is nothing precluding the Trustee from converting
the value of the principal to an income producing asset, such as an annuity, and under Article II, the
applicant is clearly entitled to income distributions. 130 CMR 520.023(C)(l)(a); see generally G.L.
c. 203: §25A ('The trustee under a will or other instrument may, if the trust does not otherwise
provide, invest the income or principal of the trust fund in policies of life or endowment insurance
or annuity contracts, issued by a life insurance company duly authorized to transact business in the
commonwealth pursuant to chapter one hundred and seventy-five, on the life of any beneficiary of
the trust or on the life of any person in whose life such beneficiary has an insurablc interest."). This
is exactly the type of "peppercorn of discretion" envisioned by the Cohen Court supporting a
finding That an applicant's Trust is fully countable, 423 Mass, at 413 (!![f there is a peppercorn of
discretion, then whatever is the most the beneficiary might under any state of affairs receive in the
full exercise of that discretion is the amount that is counted as available for Medicaid eligibility.11)

Since there are several circumstances under the Trust where the value of all Trust assets, including
the principal, have been, and can be made available to the applicant, all trust assets are countable.

"* Any comparison between Guerriero and applicant's trust are unavailing because the facis arc wholly distinguishable.
On June 18, 1987, Giiemero (the applicant) established an irrevocable inter vivos trust, Id. at 629. Guerriero
designated herself and her living issue as beneficiaries of the trust. Id. Almost four years later, Guerriero signed a
waiver by which she irrevocably waived and renounced all of her interest in the Trust. Id. By this document, Guerriero
completely divested herself of any and all interest in the trust and was no longer a beneficfaiy of the trust. On May 15,
I99S, seven years after she executed the waiver, Guerriero applied for Medicaid benefits, which was denied based on
the countabi l i ty of the trust. Id. The Court found that it was error for the Agency to count the assets m the trust because
Guerriero had irrevocably waived and renounced any right to any future payment under the trust. Id. at 635. Unl ike
Gwrrisro, in the instant matter, no such waiver or disclaimer was signed by the applicant. The applicant has at all times
Deen tvje vested lifetime Beneficiary of the Trust he established. Thus, Guerriero has no re levance to the applicant's
Trust except lo reinforce the Agency's determination.
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130 CMR 520.023. Pursuant to 130 CMR 520.024(C), the Agency may want to evaluate if the real
estate held in the Trust would be rendered non-countable upon the Agency receiving a duly
recorded deed showing that the real estate was removed from the Trust and titled in the applicant 's
name individual ly , and whether it should be liened. 130 CMR 520.024(C); 130 CMR 520.00S(A);
130 CMR. 520.007(0); 130 CMR 515,012.

Finally, regardless of the Trust, under the current deed, the applicant holds a life estate in the real
estate. The treatment of this interest in real property should be evaluated under 130 CMR
520.008(A), ;30CMR520.007(G)and 130 CMR 515.012. Any rental income is countable to the
applicant, and if the real estate is sold during his lifetime, he would be entitled to his portion of the
sale proceeds. 130 CMR 520.009; 130 CMR 520.007; see generally 23 Mass. Prac. § 11.34 (2d
cd.)(A life estate is alienable by the l ife tenant in that he or she can mortgage i t , sell it or lease it,
and the l i f e tenant is ent i t led to the income and profits during the term of the tenancy).


