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NATURE OF PROCEEDINGS

This Appeal is due to the denial of the proposed approval date requested by the

Applicant for MassHealth benefits due to a denial of the requested start date. MassHealth

deems that payments made for real estate taxes by the Applicant were disqualifying

transfers.

STATEMENT OF THE ISSUE

Whether the assets transferred by the Applicant are disqualified assets,

disqualifying the Applicant for benefits for the value of the payments made to the Town

of Wilbraham for real estate taxes.



FACTS

currently J^years old, is institutionalized and has been at the

same facility, namely, Life Care Center of Wilbraham in Wilbraham, MA, for

approximately six (6) years. As indicated at the hearing, there was an attempt by her

family to have her return to her home, but the stay was unsuccessful as she required both

a lift and two individuals to care for her on a 24/7 basis, which made the cost of care

prohibitive of her being at home. There is always a possibility thatfldBH0< could

return home, but she has stayed at the facility and paid privately since the date of her

admission, approximately six (6) years ago. The real estate she owned was transferred to

her Irrevocable Trust on or about December 7, 2006, which was also more than 5 years

prior to her application for MassHealth benefits. She is represented by her attorney in

fact under a Durable Power of Attorney, namely her son, tfj^f^ftj

f f fj applied for long-term care benefits through MassHealth on or

about May 21, 2012. The matter went for hearing, and after hearing the Trust was found

to be an exempt asset as well as the transfer of the real estate to the Trust. Subsequent to

the hearing and approval, Masshealth further denied the Applicant's request for an

approval date, which was requested in the Application due to payments for real estate

taxes, which the Applicant believes are not disqualifying transfers, but MassHealth

believes were in fact transfers for no consideration. The Applicant has filed a timely

request for a hearing, and a hearing was held at the MassHealth Office on September 11,

2013, at which time MassHealth was provided time to file a Memorandum, and your

Applicant was given further time to file this Memorandum of Law

ARGUMENT

I. The first issue to be decided is whether the hearing officer has a right to re-hear

this matter since there was already a hearing on the matter, and the approval of the

Applicant's application for MassHealth benefits was in fact approved after hearing. After

the hearing, MassHealth made their arguments within a Memorandum and further



response as did the Applicant, and all issues were considered, reviewed, and decided by

the hearing officer. All issues of fact and law were brought up at that time, and there

should not be any re-hearing at this time based on the opportunity of Mass Health to bring

up any issues they had at the hearing subsequent to the hearing relative to any particular

issues of fact or law. The matter was litigated, and therefore, there should not be any

standing to re-hear issues once they have been tried and decided. Basically, the

principles of res judicata apply since the caseworker who denied the Application initially,

denied it on the basis of the disqualification of the Trust and the assets within the Trust.

That matter has been resolved, and to give MassHealth the right to continue to deny the

Application on further grounds after each successive hearing would be violation of both

the civil rights of the Applicant, as well as their constitutional rights under both the

United States and Commonwealth of Massachusetts Constitution. The effect is basically

allowing the MassHealth worker to have multiple "bites at the apple" at any time they

wish to deny the Application after it has been approved by the hearing officer.

II. The Payments of Property Taxes for the Wilbraham Residence were Transfers for

Fair Market Value

The Federal and State regulations make it clear that a Medicaid Applicant who

transfers countable assets for less than their fair market value, during the appropriate look

back period, will incur a disqualification or "penalty period" when seeking Medicaid

benefits. 42 U.S.C. §1396p(c); 130 CMR 520.019(C). However, in instances where an

applicant transfers assets for fair market value, no such disqualifying or penalty period

will be assessed. See O'Connor v. Office of Medicaid, 25 Mass.L.Rptr. 113, 3*

(2009)(standing for the principle that when a transfer is for fair market value it will not be

deemed to be disqualifying for Medicaid eligibility purposes.) The transfers at issue

here, namely the payments of property taxes to the Town of Wilbraham, fall into the

latter category.



The Appellant contests MassHealth's assertion that the payment of property taxes

to the Town of Wilbraham constitute disqualifying transfers under 130 CMR 520.019(C).

130 CMR 520.019(C) states, in pertinent part:

The MassHealth agency considers any transfer during the appropriate
look-back period by the nursing-facility resident or spouse of a resource,
or interest in a resource, owned by or available to the nursing-facility
resident or the spouse (including the home or former home of the nursing-
facility resident or the spouse) for less than fair-market value a
disqualifying transfer unless listed as permissible in 130 CMR
520.019(D), identified in 130 CMR 520.019(F), or exempted in 130 CMR
520.019(J). The MassHealth agency may consider as a disqualifying
transfer any action taken to avoid receiving a resource to which the
nursing-facility resident or spouse is or would be entitled if such action
had not been taken.

130 CMR 520.019(C). This regulation is intended to prevent individuals from

giving away their assets to their family and friends in order to qualify for

Medicaid benefits. See Gauthier v. Director of Office ofMedicaid, 80 Mass. App.

Ct. 777, 779, (2011). However, this regulation is not meant to penalize applicants

for paying the costs and expenses relative to an interest in property.

The property in question was held in a trust, of which ̂ ^HH^H^was an

income beneficiary. The terms of the trust gave flHi^HV 1 ' I C r'£nt to occupy the

property during her lifetime and stated:"'[i]n lieu of paying rent to the Trust, said

equity and mortgage loans, utilities, insurance, real estate taxes and normal maintenance

and cosmetic repairs for as long as she shall occupy the property." See Article Second.

equivalent to that of a life estate, in that she had full rights to occupy the property while

she was alive and only upon her death would such interest pass to the remainder

beneficiaries of the trust. These rights were contingent on the fact that she, like any other

life tenant, would be responsible for the upkeep and maintenance of the property as long

as she chose to occupy it; this included paying the required real estate tax assessments

each year.



MassHealth rests its argument on the theory that Ms.^H ^k had no obligation

to pay the taxes under the terms of the trust and as such the payments were gifts rather

than obligations; this statement is inaccurate. The trust states that Ms.flHHki is

obligated to pay taxes "for as long as she shall occupy the property", this does not mean

than she is required to be living at the property. The word occupancy is defined as "[t]he

fact or condition of holding, possessing, or residing in or on something of the estate"

(emphasis added). Webster's Dictionary. The requirement that Ms. |^J^U"occupy"

the property does not mean she had to "reside" or physically "live" in the house the entire

time. This provision of the trust was satisfied by Ms. ffff'1 ••"'•• her possessions

in the house and having the intent to return to the house when she left the nursing home.

A person may occupy a structure simply by using it; there is no indication that such

occupancy needs to be more than the exercise of exclusive possession over the

property.

Furthermore, a life tenant, such as Ms.ffftf1"' responsible for the payment

of real estate taxes over which they hold the life estate. See Thayer v. Shorey, 287 Mass

76, 81 (1934) (stating that property taxes are properly assessed on a life tenant in

possession). Continuing to pay the taxes on the Wilbraham residence ensured that Ms.

^^^••life estate would be preserved and that she would be able to return to the
^^V ^^^^V

residence once her stay in the nursing home was over. The terms of the trust instrument

obligated Ms. JHf^^fe to pay the property taxes in lieu of paying rent. See Article

Second. Paragraph D of the ̂ ^B ̂ ^J^j^lii n able Trust. Failing to pay the taxes

could have resulted in Msf| posing her ability to return to the house or the Town

of Wilbraham placing a lien on the house for any unpaid taxes. See M.G.L. 59 § 11 . To

allow such a lien to encumber the property would constitute waste by ""•''• ̂ ftfff •••'

possibly give rise to a cause of action against her by the remainder beneficiaries of the

Trust. See Thayer v. Shorey, 287 Mass 76, 81 (1934) (Stating that "when the life tenant

fails in this duty to pay taxes, an action of waste (sic) will lie against him.")



While MassHealth is correct that an Applicant does not get fair market value

when they give assets away or purchase something for another, that is not the situation at

hand. x ' --AlHHMF1-''' Payments were not a gift to anyone, nor was she giving money

away. The payment of the real estate taxes was a legal obligation M<;-JHHlP ' ! ; u l to

the Town of Wilbraham, as she was the life tenant in the property for each year assessed.

It is preposterous for MassHealth to argue that Ms.fm^^ was transferring money for

less than fair market value when she had a legal obligation to pay and recognized all the

benefits which came from making such payments, i.e. maintaining her life estate in the

property.

MassHealth's argument that the tax payments were not fair market value transfers

is also based on the erroneous notion that Mx.j^^ffh gained no benefit from paying

the taxes on the property. As a general rule, the payment of taxes on a property conveys

no greater benefit on the owner than they had prior to making such payment. Tax

payments are assessed each year and must be paid in order for the owner to avoid a lien

on their property. As such, the benefit which is conveyed by paying the taxes, is the right

to continue to own and use the property free of encumbrances. For MassHealth to

suggest that Ms.^^^m should receive any benefit other than the right to use the

property free of encumbrances completely misses the concept of tax payments.

Additionally, to say that Ms. fj^ff gained no benefit( the right to continued

use) by paying the property taxes is nothing more than superficial assumption that to gain

benefit from property a person must physically reside there or actively use the property.

A person may very well gain benefit from property even though it is only being used in a

passive way, such as investment property or using a property for storage purposes. Ms.

• • continued to pay the taxes on the Wilbraham residence because even though

she was being treated at a nursing home facility, the Wilbraham residence was still her

home, which needed to be maintained for when she was able to leave the nursing home.

It appears that MassHealth is attempting to spin ^S- |̂H^P legal obligation to pay

taxes in order to disqualify her from receiving the benefits to which she is rightfully

entitled.



III. An Application of 130 CMR 520.019(F) is appropriate in this case.

Assuming arguendo that the payment of the real estate taxes is found to be for less

than fair market value, a finding that no penalty period should be imposed would be

appropriate in this case. The regulations provide:

the MassHealth agency will not impose a period of ineligibility for
transferring resources at less than fair-market value if the nursing-facility
resident or the spouse demonstrates to the MassHealth agency's satisfaction
that, (1) the resources were transferred exclusively for a purpose other than to
qualify for MassHealth; or (2) the nursing-facility resident or spouse intended
to dispose of the resource at either fair-market value or for other valuable
consideration. Valuable consideration is a tangible benefit equal to at least the
fair-market value of the transferred resource.

130 CMR 520.019(F). It is clear from the facts that Ms^M •reasons for paying

the property taxes were not qualify for MassHealth, but rather to maintain the premises

for when she was able to leave the nursing home. Unfortunately, V[ -flHB ^toiealth

did not improve to the level which would allow her to return home, but if she did

improve, her return to the home would be a distinct possibility, and reality. If the taxes

went unpaid, the property would be foreclosed by the Town, thus denying her even the

possibility of returning to the home. In this situation, MassHealth would then be the

only source of payment for M^dHHi

During the time Ms.fHBB' was being treated at the nursing home, there was

always an expectation that she would be able to return to the Wilbraham residence. The

nursing home care was always viewed as a temporary arrangement, and many attempts

were made to have Ms. fffff return to the Wilbraham residence, unfortunately such

attempts were not successful due to health complications. However, the fact that Ms.

HjM^i was not actually able to return to the home is inconsequential to the analysis at

hand.

Under 130 CMR 520.019(F), it is the intent of the applicant which must be looked

at to determine if a penalty period is appropriate. Here, Ms.^ HHfePn nK*n> of the
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real estate taxes was not motivated by a desire to qualify for Medicaid, but rather by a

desire to maintain her home free of tax liens while she received medical treatment. It

would be unconscionable to believe that any person who needs longer term medial care

has no interest in the upkeep of their property while receiving such care. A person who is

seriously injured and requires a long term stay in a hospital has the same interest in

maintaining property over which they possess and interest as does a perfectly healthy

person. For MassHealth to argue that a person should refrain from paying taxes while

they arc not able to make full use of property is in contravention to Massachusetts Law as

well as a total disregard of the United States Tax Code. It is irrational to believe that the

Internal Revenue Service would support MassHealth's assertion that taxes are only due

when a person is able to use property to its full potential.

Additionally, while MassHealth is correct that there is a presumption that

resources are transferred in order to qualify for Medicaid, such presumption may be

overcome by convincing evidence. 20 CFR §416.1246(e). Section 3258.10(C)(2) of the

State Medicaid Manual states, in pertinent part, "convincing evidence must be presented

as to the specific purpose for which the asset was transferred." As such, an applicant

needs to convincingly demonstrate a purpose, other than Medicaid eligibility, as the

reason for the transfer. In this instance the specific purpose is clear, the transfer was to

comply with Massachusetts law and to prevent a tax lien on property over which Ms.

H^^^^^^^^^^A^f^^^m held an interest. It would be illogical to think that the only reason a person

would pay taxes and keep their home free of encumbrances was solely for the purpose of

receiving Medicaid assistance.



CONCLUSION

fl^^HHRTl : . 1 • was drafted to preserve and protect the trust assets for Ms.

BHHHK u l i i i n a k : beneficiaries while still allowing x ' • ̂ ^BBF '" ''ve '" l'"' nome-

Ms. ̂ ^HP^ conveyed all ownership interest in the property to the trust, and pursuant

to the terms of trust, she had the right of occupancy which carries with it the obligation to

pay all expenses including real estate taxes, which if not paid constitute waste. Although

the Appellant does not agree that she should be required to produce evidence as to this

hearing based on res judicata, if MassHealth was entitled to present further information

and evidence, she argues that the payment she made were required, not gifts, nor

countable transfers. As such, MassHealth benefits should be granted to Ms.4MHV*i as

of the date requested on her application for benefits.

Respectfully submitted,
The Appellant

By her Attorney,

HYMAN G. DARLING, ESQUIRE
BACON WILSON, P.C.
33 State Street
Springfield, MA 01103
Ph: (413)781-0560
Fax: (413)739-7740
hdarl ing@baconwi 1 son. com
BBO# 114340
September 25, 2014



CERTIFICATE OF SERVICE

I, HYMAN G. DARLING, hereby certify that on September 25, 2014, I caused a
copy of the foregoing APPELLANT'S MEMORANDUM OF LAW IN SUPPORT OF
APPEAL FOR MEDICAL ASSISTANCE to be served upon all interested parties by
mailing a copy thereof, postage prepaid, first class mail to:

Thomas Goode
The Board of Hearings
Office of Medicaid
100 Hancock Street, 6th Floor
Quincy, MA 02171

Cristin Rossini
MassHealth Enrollment Center
333 Bridge Street
Springfield, MA 01103

IIYMANG. DARLING
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