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FAIR HEARING MEMORANDUM

I. INTRODUCTION

This hearing memorandum is in response to a denial of benefits by the Office of

Medicaid dated July 29, 2014. See attached Exhibit 1, Denial Notice dated July 29, 2014.

II. PROCEDURAL HISTORY AND FACTS

<^___
(hereinafter "Appellant") died on July 31, 2014.

Appellant was an^^ear-old male who resided at Sancta Maria Nursing Facility in Cambridge,

Massachusetts. Appellant is survived by his spouse, ̂ HHBMMtF tfV, antl two (2) adult

Representatives of the Appellant's estate (see Middlesex Probate Court Docket No.

MI14P4483EA). See attached Exhibit 2, Death Certificate and Exhibit 3, Letters of Authority

Representatives with authority to pursue this appeal.

3. On August 20, 2008, Appellant and jj^BHBBHMPransl''erred tne"~ primary
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Tustees "f ̂ tfHH^HHhliy Trust, created u/d/t dated August 20,

2008 (hereinafter the '<^^H0V^Kc;l11 v Trust"), for nominal consideration. See Exhibit 4.

Deed and Exhibit 5. Declaration of Trust Establishing t l i r JHB^^Jf Realty Trust. The .HP

BH ^PRealty Trust is a nominee trust. This transfer was made in accordance with the

holistic estate plan, which intended to keep the family home in a trust to avoid probate and to

insure the children would continue to benefit from the home the family owned for the past forty-

three (43) years.

4. The Appellant and his wife purchased the family home in 1971 so that the

Appellant's wife's mother could live with them and that the family would be closer to the^l^p

church located two blocks from thsflMW noine- The Appellant's son4MBPrms lived in

the family home since 1971 on the second floor and has been a care taker of both the family

home and his parents, jm^ provided care to the Appellant until his father's diagnosis of

cancer required hospitalization and then placement in a nursing home for hospice care, ^^fff

continues to provide a wide range of care taking services for his mother who resides on the first

floor of the home. The Appellant's daughter, fl|0, moved out of the family home in 1986

when she married. The estate plan established by the Appellant and his wife in 2008 was

established with the intent to preserve the family's proximity toJHV culture for future

generations and to provide a comfortable and familiar place for the Appellant and his wife to

age.

5 Thc^HHBMM^ Irrevocable Trust, created u/d/t dated August 20, 2008

(hereinafter "Irrevocable Trust") is the sole beneficiary of lht^MMMMHPRealty Trust.

See Exhibit 6. The^f^ffjffiealty Trust Schedule of Beneficial Interests and Exhibit 7,

The 4HM (Irrevocable Trust entitled to principal.
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6. Appellant's two (2) children are the sole Trustees of the Irrevocable Trust.

7. Pursuant to Article I, Section 1.1 of the Irrevocable Trust, Appellant's two (2)

children are also the sole Beneficiaries of the Irrevocable Trust.

8. Pursuant to Article 1, Section 1.1 of the Irrevocable Trust, Appellant and.

jmay only receive the net income, and not the principal, of the Irrevocable Trust.

9. Pursuant to Article 1, Section 1.1 of the Irrevocable Trust, Appellant am

had the right to live in any property owned by the Irrevocable Trust. The residence

^^^^^^^^^^^•••^^
^^^^••^^V m 1971 and is the family home where Appellant

raised their two (2) children. The decision to transfer the family home to

Realty Trust, a right held by every property owner, was motivated by family values and estate

planning concerns. Appellant and^j^HJI^m^Hintended to pass the family home, which

provided easy access to their4BR culture, to their two (2) children without the burden of the

probate process. In addition, Appellant and flHH^Hfe8 mtended to benefit from the

capital gains tax advantage allowed by the terms of the Irrevocable Trust by stating the use and

occupancy agreement thereby ensuring the Irrevocable Trust would receive a step-up in basis

upon the passing of Appellant anc

10. Appellant subsequently applied for MassHealth long-term care benefits on or

about June 8, 2014, and requested a start date of June 14, 2014.

11. Appellant's application for MassHealth long-term care benefits was ultimately

denied on July 29, 2014 as a result of having been deemed over assets.

12. The calculations described in the Appellant's denial notice attributes the value of

the Appellant's primary residence, which was previously transferred to an Irrevocable Trust over
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six (6) years ago, to the Appellant's countable assets. The only asset of the Irrevocable Trust is

the residence at 41BMiMiJ^BmHMft> Massachusetts currently assessed by the City of

Somerville at $441,400.00.

III. ISSUES PRESENTED

13. First, whether the transfer of the family home known as JHUB^H^fe

Massachusetts on August 20, 2008 was a disqualifying transfer within the five (5)

year look back period; and Second, whether the assets held by the Irrevocable Trust are

considered countable assets requiring, as the case worker suggested, that the transfer be "cured"

by deeding the property back to Appellant.

IV. APPLICABLE LAW

14. The Commonwealth of Massachusetts participates in the joint federal-state

Medicaid program, which was established in 1965 by Title XIX of the Social Security Act, 42

U.S.C. §§ 1396 et seq (hereinafter "Medicaid Act"). The Medicaid Act was amended when

Congress created the Omnibus Budget Reconciliation Act of 1993, which, among other effects,

set forth the rules governing transfer of assets. See 42 U.S.C. § 1396p(c). In general, a period of

Medicaid ineligibility, or "penalty period", is imposed on an individual who, prior to applying

for benefits during the "look-back period", transfers away resources to another for less than fair

market value. See 42 U.S.C. § 1396p(c)(l).

15. There is no federal Medicaid law that states that all irrevocable trusts are

disallowed; rather only irrevocable trusts that have certain characteristics are disallowed.

Contrary to a misinterpretation of Lebow v. Commissioner of Div. Med, Asst., 433 Mass. 171

(2001), the use of an irrevocable does not automatically disqualify an individual from

MassHealth long-term care benefits. Rather, Doherty v. Director of Office of Medicaid, 74 Mass.
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App. Ct. 439 (2009) declared "we have no doubt that self-settled, irrevocable trust may, if so

structured, insulate trust assets that those assets will be deemed unavailable. Doherty at 442.

Furthermore, the Guerriero v. Commissioner ofDiv. ofMed. Asst. court affirmed "[i]t is true that

a trust might be written to deprive the trustee of any discretion (for instance allowing the

payment only of income) and that such a limitation would be respected." 433 Mass. 628, 635

(2001) citing Cohen v. Commissioner ofDiv. ofMed. Asst., 423 Mass. 399, 418 (1996).

16. In Massachusetts, "MassHealth" is the state's Medicaid program responsible for

providing coverage for long-term institutional care for individuals who meet the eligibility

requirements found at 130 C.M.R. 520 et seq (hereinafter "MassHealth Regulations").

Consistent with the federal transfer of asset rules, the MassHealth Regulations impose a penalty

period upon an applicant when he or she transfers assets for inadequate consideration with the

intent to qualify for Masshealth. 130 C.M.R. 520.018 and 130 C.M.R. 520.019(F)(1).

MassHealth must adhere to state laws, as Massachusetts state law determines ownership of assets

and property rights, in spite of the fact that Congress regulates what assets are counted and not

counted towards Medicaid eligibility. Lewis v, Alexander, F.3d 325, 334 (3d. Cir. 2012). A trust

established in Massachusetts and intended to be construed under Massachusetts state law must

abide by Massachusetts state laws. Therefore, Massachusetts trust law dictates ownership

interests and property rights under a trust.

17. Both the Massachusetts judicial system and the Massachusetts legislature accept

the use of trusts relative to MassHealth eligibility. Massachusetts courts have determined that

MassHealth cannot classify assets of an irrevocable trust that are beyond the reach of the Donor

and that are not distributable to a Donor as countable assets. Guerriero, 433 Mass. 628 (2001).

Furthermore, in 2004, the Massachusetts legislature voted to disallow estate recovery against

Page 5 of 17



trusts, therefore prohibiting MassHealth from making post-death claims against a beneficiary's

trust. M.G.L. c. 118E, s. 31(c) (2004). There is no legislative policy against irrevocable trusts

relative to MassHealth, as the legislature chose to not allow estate recovery to make a claim

against a trust Id.

18. A nominee trust "is an entity created for the purpose of holding legal title to

property with the trustees having only perfunctory duties." Roberts v, Roberts, 419 Mass. 685,

687 (1995), citing Morrison v. Lennett, 415 Mass. 857, 860 (1993), quoting Johnston v. Holiday

Inns, Inc. 595 F.2d 890, 893 (1st Cir. 1979). "Unlike . . . a [traditional trust] the trustees of a

nominee trust have no power, as such, to act in respect of the trust property, but may only act at

the direction of ... the beneficiaries." Id. Nominee trusts are primarily established for two

reasons. First, in states where trusts must be recorded with the Registry of Deeds, the

unrecorded Schedule of Beneficial Interests permits the true owners of the property to remain

anonymous. See Robert L. Birnbaum and James F. Monahan, The Nominee Trust in

Massachusetts Real Estate Practice, 60 Mass. L.Q. 364, 365-66 (1976). Second, language

contained in the trust allowing third parties to rely on the authority of the trustee to transfer title

without further inquiry facilitates transfers of title (like Massachusetts). Id.

19. While nominee trusts have characteristics of both agency and trust, Massachusetts

courts have usually treated nominee trusts as mere agency relationships. See Roberts v. Roberts,

419 Mass. 685, 688-89 (1995) (nominee trusts usually treated as agency relationships); Drucker

v. State Tax Comm 'n, 374 Mass. 198, 200-01 (1978) (nominee trust not a true trust for purposes

of income taxation); Apahouser Lock & Sec. Corp. v. Carvelli, 26 Mass. App. Ct. 385, 388

(1988) (trustees of nominee trusts seen as agents rather than trustees); see also Birnbaum and

Monahan, supra, at 366-68. In this instance, the trustee of the nominee trust is legally required
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to act only at the direction of the beneficiaries named in the Irrevocable Trust and cannot

exercise his own discretion. In order to properly construe the language of a nominee trust, it

should be read with the corresponding trust because the two trusts constitute a single plan and

therefore must be read together as a whole. Clymer v. Mayo, 393 Mass. 754, 765 (1985).

20. Fundamental trust law recognizes a fiduciary duty of a trustee. Johnson v.

Witkowski, 30 Mass. App. Ct. 697, 705 (1997); Demoulas v. Demoulas Super Markets, Inc., 424

Mass. 501, 529 (1997). The trustee has a fiduciary duty to the remaindermen not to distribute

principal to a lifetime beneficiary or to anyone who is not explicitly stated to receive principal.

In fact, "it is default law that the current beneficiary of a trust is entitled to the net trust-

accounting income. It is also default law that a trust is income only, i.e., the current beneficiary

is not entitled to principal, unless governing instrument indicates that the settlor intended

otherwise...Without such additional language, the trustee would have no power to invade

principal for the income beneficiary." Charles E. Rounds, Jr. & Charles E. Rounds III, Loring

and Rounds: A Trustee's Handbook, 365, 2012 ed. Therefore, the trustee has no authority to

distribute principal for the benefit of a lifetime beneficiary without violating the fiduciary duty as

the sole duty of the trustee is to carry out the intent of the donor. Watson v. Baker, 444 Mass.

487, 491 (2005); King v. Nazzaro, 78 Mass. App. Ct. 1128 (2011). To do otherwise would be a

breach of fiduciary duty and a serious breach of trust. Guerriero at 632; Anderson v. Bean, 272

Mass. 432,447-448(1930).

21. Furthermore, MassHealth regulations recognize the fiduciary duty that is

embedded in trust law. For the definition of "trust", regulations state it is "a legal devise

satisfying the requirements of state law that places the legal control of property or funds with a

trustee. It also includes, but is not limited to, any legal instrument, device, or arrangement that is
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similar to a trust, including transfers of property by a grantor to an individual or legal entity with

fiduciary obligations so that the property is held, managed, or administered for the benefit of the

grantor or others." (emphasis added). 130 CMR § 515.001. Massachusetts trust law and

MassHealth regulations acknowledge the fiduciary duty of a trustee to abide by the terms of the

trust and to not invade principal for the use of a lifetime beneficiary. The trustee may not

exercise discretion "so as to shift beneficial interest in the trust." Fine v, Cohen, 35 Mass. App.

Ct. 610, 617 (1993).

22. Trust law dictates that the trust document must be read as a whole. Starr v.

Fordham, 420 Mass. 178, 190 (1995). In order to interpret a trust correctly, the donor's intent

must be ascertained and all provisions should be read as a whole in accordance with that intent.

Harrison v. Marcus, 396 Mass. 424, 429 (1985); Groden v. Kelley, 382 Mass. 333, 335 (1981).

The Doherty court even noted that MassHealth emphasized "...this clause may not be read in

isolation; rather, it must be construed and qualified in light of the trust instrument as a whole."

Doherty at 441. Furthermore, Massachusetts trust law prohibits a single provision to destroy the

donor's intent or the trust's purpose when another construction is possible. Shirk v. Walker, 298

Mass. 251, 261 (1937). A trust must be read in its entirety, giving deference to the donor's intent

and the trust's purpose; otherwise, the interpretation of the trust is against the weight of the law.

Defendant's Opposition to Plaintiffs Motion for Judgment on the Pleadings at 12, Doherty,

September 28, 2007.

V. ARGUMENT

In light of the above-noted applicable law, the Appellant was wrongfully denied

MassHealth long-term care benefits for the following reasons:
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(A) The transfer of the family home known

Massachusetts on August 20, 2008 was not a disqualifying transfer within the five (51 year look

back period.

23. Appellant transferred complete fee simple absolute ownership of his

residence located ni M0H || IhAVV- Massachusetts on August 20, 2008 and

therefore, the transfer occurred outside of the five year look back period, which expired on

August 20, 2013, prior to the Appellant's requested start date for MassHealth benefits of

March 8,2014.

24. The Appellant and his wife made a complete transfer of the residence located at

Massachusetts to the lO^HHH^P* Realty Trust on August 20,

2008 as evidenced by a certain deed recorded on August 25, 2008 with the Middlesex South

District Registry of Deeds at BookfllK, P^f=Htt ^ Schedule of Beneficiaries was executed

on same day (August 20, 2008) that named the Irrevocable Trust as the Beneficiary of theJB

^miJj^BhRealty Trust. The Irrevocable Trust states the Appellant's only interest in the

family home is the right to any income the Trust produces and the right to use and occupancy

trust property. Therefore, the Appellant had no control over the^HHMHHP Realty Trust

because the estate plan, when read as a whole with the Irrevocable Trust, prohibits the Trustees

from distributing any principal to the Appellant. Clymer at 765. The Trustees, 4IIBV

•̂•••M and fj^f^ff9&& not have the authority to transfer the residence to the

Appellant nor was it the Appellant's intent to own the residence at any point in the future.

25. The trust vehicle shifted all responsibility for management of the property to the

Trustees to ease the burdens of ownership for the Appellant and to insure continuity of family

ownership to the next generation. Additionally, the Schedule of Beneficiaries provides that the
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^^^^^^^^^^^^^^^^^^^^^_l̂ ^^^^^^^^^^^^^^^^^^^_assets of the trust, the residence known as d^BHHI^HBHiVS Massachusetts, be

distributed to the Irrevocable Trust in accordance with asset protection plan, tax plan, and

probate avoidance plan. The transfer of the Somerville residence from the Appellant and his

wife to the 4M^BM^BF Realty Trust was a complete transfer of a fee simple absolute

ownership interest over 6 years ago outside of the scope of the MassHealth look back period.

(B) The assets held by the Irrevocable Trust should not be considered countable assets

requiring, as the case worker suggested, that the transfer be "cured" by deeding the property back

to the Appellant.

26. Appellant, according to the terms of the Irrevocable Trust, was not a

Beneficiary of the Irrevocable Trust and did not have any beneficial interest in the

Irrevocable Trust but for the right to receive income at the Trustee's discretion and the

right to use and occupy the residence. The Irrevocable Trust generated no income since

£HB a Beneficiary with his sister flHHband the care taker son, paid all expenses and

maintenance costs.

27. The Irrevocable Trust states that the Beneficiaries of the Irrevocable Trust are

the surviving children of the Appellant. As previously

stated in Paragraph 4 and Paragraph 9, the Appellant's intent was to transfer the family home to

^f^ffff^ Realty Trust to preserve the family heritage, to avoid probate and to protect the

assets from capital gains. The Appellant an̂ ^MHH||HB^P intended for George to

continue to be able live in the residence, as he has lived in the family home his entire life and has

provided substantial care taking services to both his parents so they were able to live in the home

and to remain in the community. While Appellant and ̂ flHj^^^^^^^ would be allowed to

continue to live in the home as they aged, the Trustees were responsible for the management of
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the property. The Appellant had rights equivalent to a life estate in the property which is

distinguished by MassHealth as having an income interest in a property and not a principal

interest. 130 CMR 515.001. Massachusetts law has been clear that the right to use and occupy

property is the ability to use a property without consuming it. Langlois v. Langlois, 326 Mass.

87-88(1950).

28. Appellant had no ownership interest in the residence located atHHI^Ih

(, Massachusetts, only the right to use and occupy the residence during his

life. The right to use and occupy the residence did not give the Appellant access to

principal because the Irrevocable trust explicitly states that the Appellant is not to receive

any principal and there are no terms to permit the Trustee to distribute principal to the

Appellant.

29. The residence located ̂ fjj^f^^fffj^f^ff Massachusetts is owned by

simple absolute interest in the residence to the ̂ HHHBHV Realty Trust. Under the

Irrevocable Trust, the Appellant has the right live in any property owned or rented by the

Irrevocable Trust. The Appellant's right to use and occupy an asset of the Irrevocable Trust does

not equate to access to trust assets, as access to income does not equate to access to principal.

Cohen at 412. The use and occupancy of the residence does not provide any circumstance that

the Appellant could have gained access to principal because he had no ownership over the

residence or beneficial interest aside from the right to live there; furthermore, the Trustee had no

authority to distribute principal from the use and occupancy language. The Appellant did not

have a beneficial interest beyond income and the right to live in the residence because an

interpretation of the Irrevocable Trust as a whole and according to the Donor's (Appellant's)
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intent clearly affirms that the Appellant was not permitted to receive principal. Harrison at 429;

Groden at 335.

30. This proposition comports with recent MassHealth decisions that determined the

right to use and occupy a home owned by an income-only irrevocable trust does not render the

trust principal available to the donor. MassHealth Appeal Decision: Fair Hearing Appeal No.

1303305 (MA, March 2013); MassHealth Appeal Decision: Fair Hearing on Appeal No.

1200356, 1 (MA, June 2012). The use and occupancy terms under the Irrevocable Trust do not

cause the entire trust to be a countable asset because the life tenant, the Appellant, has not had

any ownership interest in the principal (th^fl^^^ house) since August 2008, six years ago.

There is not a deed or any legal authority that would give the Appellant the ability to participate

in the sale of the property or receive any of the sales proceeds, as the Appellant had no right to

principal under the Irrevocable Trust. Similarly, the Appellant would not be able to mortgage or

encumber the interest since he did not hold legal title. The mere right to use and occupy the

residence did not give the Appellant the access to principal.

31. Appellant's right to exercise a limited power of appointment did not give

him, as the Donor, the ability to withdraw the trust principal for his benefit or give the

Trustee the power to distribute trust principal for the Appellant's benefit.

32. Pursuant to Article I, Section 1.3 of the Irrevocable Trust, the Appellant possessed

a limited power of appointment that allowed him ord^lflfm^ to appoint the beneficial

interest or property of the Irrevocable Trust to their heirs at law only. Under the terms of a

limited power of appointment, the Donor (Appellant) was prohibited from appointing the

beneficial interest or principal to himself and the terms of the trust so state. Massachusetts trust

law states that "a valid trust, once created, cannot be revoked or altered except by the exercise of
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a reserved power to do so, which must be exercised in strict conformity to its terms." Phelps v.

State Street Trust Co., 330 Mass. 511, 512 (1953); see also Leahy v. Old Colony Trust Co., 326

Mass. 49, 52 (1950); Viney v. Abbott, 109 Mass. 300 (1872). This power of appointment did not

give the Appellant the power to access principal because the terms of the Irrevocable Trust state

that the Appellant could only receive income and therefore would not make the Irrevocable Trust

a countable resource. 130 CMR 520.023(C)(l)(a). Not even the Appellant's creditors would be

able access the principal of the Irrevocable Trust under this power because a limited power of

appointment is not "an ownership-equivalent power...irrespective of whether or not the done

exercises the power. Restatement (Third) of Property § 22.1, comment a.

33. The limited power of appointment does not affect the Trustee's discretion either,

for if exercised by the Donor (Appellant) the Trustee does not have the power to distribute the

trust principal for the Appellant's benefit under any circumstances. It is default law that the

lifetime beneficiary receives income only unless other stated and here, the Irrevocable Trust

clearly states that the Appellant was only to receive principal. Rounds, Jr. & Rounds III at 365.

As previously discussed in Paragraph 19, the trustee of the nominee trust is legally required to

act only at the direction of the beneficiaries named in the Irrevocable Trust only and cannot

exercise his own discretion. There is no need to impose a cure of such a transfer when in fact a

disqualification period has expired. The Trustee could not have distributed principal under the

power of appointment to the Appellant because the Trustee has a fiduciary duty to the

remaindermen and cannot deviate from the terms of the trust, which permit the Appellant to

receive income only. Watson at 491; King at 1128. This provision does not alter the

beneficiaries of the Irrevocable Trust and does not give the Appellant access to principal. To

presume that the trustee would commit a breach of fiduciary duty and distribute principal to the
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Appellant is a complete disregard of trust law and completely unwarranted. Furthermore, recent

MassHealth decisions have concluded that a special power of appointment does not mean that

the Donor has access to principal. MassHealth Appeal Decision: Fair Hearing on Appeal No.

1318124 (MA, March 2014).

34. The Trustees' power to determine income and principal does not permit the

Trustee to classify principal as income and distribute it to the Appellant because the

Trustee has a fiduciary duty to remaindermen and the terms of the Irrevocable Trust do

not allow the Appellant to receive principal.

35. The Trustee has a fiduciary duty to abide by the terms of the Irrevocable Trust

and to safeguard the trust property for the remaindermen; any other action to interfere with

principal is harmful to the interest of the beneficiaries. Andersen at 447-448. Here, if the Trustee

classified principal as income and distributed it to the Appellant, there would be a breach of

fiduciary duty and liability for the Trustee because the Irrevocable Trust states the Appellant may

only receive income. Id. Furthermore, the Trustee would breach his duty of loyalty to the trust

because the trustee is obligated to adhere to donor's intent and manage the trust accordingly.

Watson at 491. The Appellant's intent was only to use and occupy the residence during his life;

to derive a present benefit but to otherwise completely and entirely transfer his remainder interest

to the Irrevocable Trust for the benefit of his children. The remaindermen of the Irrevocable

Trust would have cause of action against the Trustee if the any principal was distributed to the

Appellant for the breach of duty to them as beneficiaries or breach of duty for not obeying the

terms of the Irrevocable Trust.
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VI. CONCLUSION

36. It is clear that a review of recent fair hearings on irrevocable trusts, albeit fact

driven, demonstrate that the lock step adherence to viewing all irrevocable trusts as countable

assets is flawed. Recent MassHealth appeal decisions dealing with income-only trusts have

recognized that the terms of the trust must govern and the trust must be interpreted in its totality

with no one provision determining the trust is in fact defective. The mere right to use and

occupy a home did not mean that an applicant had access to principal or made the irrevocable

trust countable, MassHealth Appeal Decision: Fair Hearing on Appeal No. 1200356 (MA, June

2012); MassHealth Appeal Decision: Fair Hearing on Appeal No. 1404274 & 1404275 (MA,

May 2014). Additionally, the fact that a trust holds real estate does not necessarily make a trust

countable. MassHealth Appeal Decision: Fair Hearing Appeal No. 1311826 (MA, Oct. 2013).

MassHealth has also recognized an applicant's lack of control over a realty trust in light of the

fact that another trust, and not the applicant, was the beneficiary of the realty trust. MassHealth

Appeal Decision: Fair Hearing on Appeal No. 1401798 (MA, April 2014). Even a trustee's

broad authority over trust assets did not qualify the trust as countable because the terms of the

trust stated that the applicant had no access to principal. MassHealth Appeal Decision: Fair

Hearing Appeal No. 1214578 (MA, October 2012). And notably, a recent 2014 decision

determined that an applicant's limited power of appointment did not imply that the applicant had

ownership of trust property. MassHealth Appeal Decision: Fair Hearing on Appeal No. 1318124

(MA, March 2014). It is clear that MassHealth has realized that application of trust law and

accurate interpretation of irrevocable trust documents renders many irrevocable trusts as non-

countable resources. There is no reason why the same applicable law and interpretation of the

Irrevocable Trust at hand would yield a different result.
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37. There is no federal Medicaid law that prohibits the use of irrevocable trusts and

both Massachusetts case law and statutes have accepted the irrevocable trust for MassHealth

eligibility. MassHealth decisions based on major cases do not set precedent otherwise and

furthermore, are not relevant to the present facts at issue. This is not a Cohen case, as there is no

authority for the Trustee to distribute principal only until the Appellant needs long-term care

benefits. Nor is this a Lebow case, as the Trustee has zero discretion in the distribution of

principal to the Appellant; it is prohibited. Finally, this is not a Doherty case, because under the

Irrevocable Trust, the Trustee's fiduciary duty runs to the remaindermen, not the Appellant, and

has no discretion to distribute principal for the benefit of the Appellant.

38. Accordingly, the Appellant should not have been denied MassHealth long-term

care benefits because he rightfully transferred the residence more than six years ago. The

beneficiary of the 41 Ifc Realty Trust, the Irrevocable Trust, provides only income

and the right to live in the residence. The Trustee had no power to otherwise distribute principal

to the Appellant without breaching the fiduciary duty to the trust and to the remaindermen.

There is a fiduciary duty owed to the trust by the trustee, recognized by MassHealth, trust law,

and state law, that renders arguments that a trustee can ignore the terms of a trust invalid and

unconvincing. Pursuant to the clear terms of the Irrevocable Trust and the Appellant's intent to

preserve the family home, avoid probate and plan for his children to inherit without a capital

gains tax, he did not have access to principal. For the foregoing reasons, Appellant

' Personal Representative respectfully requests that the

Board of Hearings order the Respondent Office of Medicaid to treat Irrevocable Trust as a non-

countable asset, in accordance with recent MassHealth decisions; to approve MassHealth

eligibility; and to provide all other remedies it deems equitable and just.
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Submitted on behalf of Appellant
by his Attorney

Date: September 17, 2014
Alex L. (Moschella, Esq.
BBO# 357380
Gosselin, Moschella, & Kyriakidis, P.C.
1026 Main Street
Winchester, MA 01890
Tel: (781)782-6000
Fax:(781)729-2204
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