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Supreme Judicial Court of Massachusetts, Suffolk,
Barnstable, and Middlesex.

Mary COHEN
v.

COMMISSIONER OF the DIVISION OF
MEDICAL ASSISTANCE.

Lillian I. WALKER
v.

COMMISSIONER OF the DIVISION OF
MEDICAL ASSISTANCE.

Sydney A. COM INS & another. [FN1] executors,

Court, Fried, J., held that: (1) disputed trusts were
Medicaid qualifying trusts; (2) greatest amount of
money that trustees could pay under any set of
circumstances was used when determining Medicaid
eligibility; (3) full amount of income and corpus
were available to beneficiaries, notwithstanding trust
limitations prohibiting discretionary payments that
would render beneficiaries ineligible for benefits;
and (4) trust created by conservator on behalf of
disabled applicant was Medicaid qualifying trust.

Affirmed.

FN1. Stuart Comins. West Headnotes

v.
COMMISSIONER OF the DIVISION OF

MEDICAL ASSISTANCE.
John KOKOSKA, guardian, [FN2]

FN2. OfJanisKokoska.

v.
COMMISSIONER OF the DIVISION OF

MEDICAL ASSISTANCE. JFN31

FN3. Effective July 16, 1993, after the filing of these
actions, responsibility for the administration of the
Medicaid program was transferred from the
Department of Public Welfare (department), the
original defendant in these cases, to the Division of
Medical Assistance (division). St.1993, c. 161.
Accordingly, the division is now the defendant in
these cases. Throughout this opinion we refer to the
defendant as the division although the department
took some of the relevant action in these cases.

Argued May 8, 1996.
Decided August 2, 1996.

In four separate actions, income and corpus from
trust were determined to be available to
settlors/beneficiaries when determining eligibility for
Medicaid benefits, by the Superior Court, Suffolk,
Barnstable, and Middlesex Counties, Cortland A.
Mathers, Julian T. Houston, and Charles F. Barrett,
JJ. The consolidated cases were reported to the
Appeals Court, Paul A. Chernoff, J., and requests for
direct review was granted. The Supreme Judicial

Jll Health 471(6)
198Hk47U6) Most Cited Cases
(Formerly 356Ak241.80)

Medicaid Qualifying Trust is any trust established by
recipient or recipient's spouse under which recipient
may receive any payments; trustee must be permitted
to exercise some discretion. Social Security Act, §
1902(k)(2), as amended, 42 U.S.C.A. § 1396a(k1(2).

121 Health 471(6)
198Hk471(6) Most Cited Cases
(Formerly 356Ak241.80)

Greatest amount of money that trustees have
discretion to pay out from Medicaid Qualifying Trust
to recipient, under any circumstance, is amount of
money that is deemed to be available when
determining whether recipient qualifies for public
assistance. Social Security Act, § 1902(k)(l), as
amended, 42 U.S.C.A. § 1396a(k)(n.

131 Health 471(6)
198Hk47K6) Most Cited Cases
(Formerly 356Ak241.80)

Full amount of Medicaid Qualifying Trust was
deemed available to settlor/income beneficiary for
purpose of determining settlor's Medicaid eligibility,
even though trust removed discretion from trustee to
make payments that could result in loss of public
assistance; settlor's eligibility was determined based
on maximum amount that trustee could pay out under
any circumstance. Social Security Act, § 1902(k)(l),
as amended, 42 U.S.C.A. § 1396a(k)(1).

141 Health 471(6)
198Hk471 (6) Most Cited Cases
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(Formerly 356Ak241.80)

Entire income and corpus of Medicaid Qualifying
Trust were available when determining eligibility of
settlors for Medicaid benefits, notwithstanding
restrictions on trustee's discretion to make payments
for services otherwise available from other sources,
given that trust provided that beneficiaries were
entitled to full income and trustees had discretion to
pay any amount of principal for settlors' welfare.
Social Security Act, § 1902(k)(l, 2), as amended, 42
U.S.C.A. § 1396a(k)(1.2).

151 Health 471(6)
198Hk471(6) Most Cited Cases
(Formerly 356Ak241.80)

Limitation on trustee's discretion to make payments
to settlor/beneficiary, if doing so would cause
beneficiary to become ineligible for Medicaid, were
ignored when determining beneficiary's financial
eligibility for Medicaid; full amount of trustee's
discretion to disburse under any circumstance were
deemed available to beneficiary. Social Security Act,
§ 1902(k)(l), as amended, 42 U.S.C.A. §
1396afk)(l).

161 Health 471(6)
198Hk47U6) Most Cited Cases
(Formerly 3 56Ak241.80)

Trust established by conservator of disabled adult,
with proceeds of medical malpractice settlement, was
Medicaid Qualifying Trust, even though neither
disabled person nor her spouse created trust;
disabled person was owner of funds and conservator
acted on her behalf. Social Security Act, §
1902(k)(2), as amended, 42 U.S.C.A. § 1396a(k)(2).
**770 *401 Raymond H. Young, Boston (Robert O.

Berger. with him) for John Kokoska.

Robert M. Bom'n, Boston (Mardic Marashian, with
him) for Sydney A. Comins & another.

Pamela E. Terry, Mashpee, for Lillian Walker.

Donald N. Freedman, Newtonville (Marcia J.
Glickman, Newton, with him) for Mary Cohen.

Judy A. Levenson. Assistant Attorney General, for
Commissioner of the Division of Medical Assistance.

Before LIACOS, C.J., and ABRAMS, GREANEY
and FRIED. JJ.

FRIED, Justice.

These four cases raise a common issue in the
administration of the Medicaid program that has
recurred in virtually identical form throughout the
United States. In the four cases before us, the
Division of Medical Assistance (division) denied the
plaintiffs' eligibility for Medicaid benefits because it
deemed that the plaintiffs had available to them
sufficient resources of their own. In three of the
cases a Superior Court judge affirmed the division's
determinations, and in the fourth a Superior Court
judge reported the case to the Appeals Court. [FN4]
We begin by discussing the common issue, and then
apply our conclusion to the several cases in turn.
[FN51

FN4. This court granted the Cohen's and the
Cominses' applications for direct appellate review.
This court transferred the Walker appeal here on its
own motion. A Superior Court judge reported the
Kokoska case to the Appeals Court; we then granted
the plaintiffs application for direct appellate review.

FN5. A fifth case, Canter v. Commissioner of Pub.
Welfare. 423 Mass. 425. 668 N.E.2d 783 (1996).
raises a distinct issue about the use of a different kind
of trust in the context of Medicaid eligibility, and is
decided separately.

I
A

The Medicaid program was established in 1965 as
Title XIX of the Social Security Act, 42 U.S.C. §§
1396 et seq., to *402 provide health care to needy
persons. The program, **771 which makes funds
available to individuals and those who furnish
services to them, is administered by the States, but
the State programs must comply with Federal statutes
and regulations in order to qualify for the Federal
funds which pay for a significant part of the program.
See Harris v. McRae, 448 U.S. 297, 301, 100 S.Ct.
2671. 2680. 65 L.Ed.2d 784 (1980): Haley v.
Commissioner of Pub. Welfare, 394 Mass. 466. 467-
468. 476 N.E.2d 572 (1985). The issue presented in
these cases arises from the wish of persons with some
means, perhaps even considerable means, to preserve
their assets in the face of the large medical expenses
faced particularly by elderly persons. While the
Medicare program, 42 U.S.C. §§ 1395 et seq. (1994),
is designed to provide medical insurance for elderly
and disabled persons generally, the coverage of that
program is not complete. Supplemental private
insurance is expensive and rarely comprehensive, and
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certain expenses-particularly long-term institutional
care-confront especially elderly individuals and their
families with expenses that are likely to deplete their
resources entirely. See generally Gordon, How to
Protect Your Life Savings from Catastrophic Illness
and Nursing Homes (1990). Many of those same
expenses, though perhaps on a less generous scale,
are covered for the indigent by Medicaid. See
Harris, supra at 301-302. 100 S.Ct. at 2679-2680.

In response, attorneys and financial advisers hit upon
the device of having a person place his or her assets
in trust so that those assets would provide for that
person's comfort and well being, maybe even leaving
something over to pass on his or her death, while
creating eligibility for public assistance. See
H.R.Rep. No. 265, 99th Cong., 1st Sess., pt. 1, at 71-
72 (1985) (Committee on Energy and Commerce).
The theory behind this maneuver was that, because
the assets are in trust, they do not count as the
grantor's assets and thus do not raise the grantor
above the level of indigency needed to qualify for
public assistance. [FN6] Courts in this State and
elsewhere had ruled in various contexts that, if an
individual settled assets in *403 an irrevocable trust
and the disposition of those assets was at the
discretion of a trustee, no beneficiary of the trust
would have a right to call for them, and so the assets
could not be considered available to the beneficiary.
See Randolph v. Roberts. 346 Mass. 578, 579-580.
195 N.E.2d 72 (1964) (creditor denied access to
assets of testamentary; spendthrift trust to reimburse
itself for beneficiary's welfare disability charges);
Pemberton v. Pemberton, 9 Mass.App.Ct. 9. 19-20.
411N.E.2d 1305 (1980) (court cannot compel trustee
to expend assets of spendthrift trust created by father
to satisfy husband's arrearages and continuing
support orders); Zeoli v. Commissioner of Social
Servs.. 179 Conn. 83. 425 A.2d 553 (1979) (parent
settled assets in trust for child; court holds assets not
available to child for Medicaid purposes); Tidrow v.
Director, Missouri State Div. of Family Servs., 688
S.W.2d 9 (Mo.Ct.App.1985) (same) [FN71; Hoelzer
v. Blum, 93 A.D.2d 605. 462 N.Y.S.2d 684
(N.Y.I983) (same). The parties have not cited any
case in any jurisdiction that has applied this
reasoning to a trust in which the grantor or settlor is
also the beneficiary, a so-called self-settled trust, nor
have we decided such a case. Indeed, as we show
below, see infra at 778, n. 21, the law as to self-
settled trusts is to the contrary. Nevertheless,
individuals faced with health care costs that
threatened to deplete their assets seized upon this
jurisprudence as sanctioning their seeming
impoverishment through self-settled trusts. Thus, a
grantor: was able to qualify for public assistance
without depleting his assets; could once more enjoy
those assets if he no longer needed public assistance;

and, **772 if such a happy time did not come, could
let them pass intact pursuant to the terms of the trust
to his heirs. The grantor was able to have his cake
and eat it too.

FN6. The regulations implementing the
Commonwealth's codification of the Medicaid
program, G.L. c. 118E (1994 ed.), establish a modest
ceiling of resources said to be "available" to an
applicant above which the individual is determined
not to be sufficiently needy to qualify for public
assistance from the program. See 106 Code
Mass.Regs. § 505.110 (1991), now codified at 130
Code Mass.Regs. § 505.110 (1995) ("total value of
countable assets owned by or available to persons ...
may not exceed": for one person, $2,000; for two
persons, $3,000, as of July, 1995).

FN7. Prior to 1986, only such assets as were actually
available to a beneficiary were counted toward
Medicaid eligibility. 42 U.S.C. § 1396ate)C17)(B)
(1982). The statute did not contain a separate
provision concerning what is now referred to as
Medicaid qualifying trusts.

There was considerable dissatisfaction with the
ensuing state of affairs. The bill containing the
provisions now before this court was referred in 1985
to the House Committee on Energy and Commerce.
In its report recommending passage, the committee
wrote:
"The Committee feels compelled to state the obvious.
Medicaid is, and always has been, a program to
provide *404 basic health coverage to people who do
not have sufficient income or resources to provide for
themselves. When affluent individuals use Medicaid
qualifying trusts and similar 'techniques' to qualify
for the program, they are diverting scarce Federal and
State resources from low-income elderly and disabled
individuals, and poor women and children. This is
unacceptable to the Committee."

H.R.Rep. No. 265, 99th Cong., 1st Sess., pt. 1, at 72
(1985).

The provisions, as finally enacted in 1986 and
referred to here as the MQT statute, are the same in
all relevant respects to those reported by the
committee. [FN81 Compare H.R.Rep. No. 265, supra
at 26-27 (Sept. 11, 1985) (committee report), with 42
U.S.C. § 1396a(k). Building on the predicate that a
person's eligibility for Medicare assistance depends
on whether the resources available to that person
exceed a specified maximum, the MQT statute first
provides that:
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FN8. The Committee on Energy and Commerce
indicated in its report that the MQT statute applies
retroactively. See H.R.Rep. No. 265, 99th Cong., 1 st
Sess., pt. 1, at 73 (1985) ("Medicaid qualifying trusts
that have already been established, as well as those
that may be created in the future, would be subject to
the [MQT statute]"). The plaintiffs do not question
that such an application is appropriate.

"In the case of a medicaid qualifying trust [described
in paragraph (2) ], the amounts from the trust deemed
available to a grantor, for purposes of subsection
(a)(17), is the maximum amount of payments that
may be permitted under the terms of the trust to be
distributed to the grantor, assuming the full exercise
of discretion by the trustee or trustees for the
distribution of the maximum amount to the grantor.
For purposes of the previous sentence, the term
'grantor' means the individual referred to in paragraph
(2)."

42 U.S.C. § 1396a(k)(n. Subsection (2) then goes
on to define the term "medicaid qualifying trust":
"(2) For purposes of this subsection, a 'medicaid
qualifying trust' is a trust, or similar legal device,
established (other than by will) by an individual (or
an individual's spouse) under which the individual
may be the beneficiary *405 of all or part of the
payments from the trust and the distribution of such
payments is determined by one or more trustees who
are permitted to exercise any discretion with respect
to the distribution to the individual." TFN91

FN9. Subsection (3) provides that "[t]his subsection
shall apply without regard to--(A) whether or not the
medicaid qualifying trust is irrevocable or is
established for purposes other than to enable a
grantor to qualify for medical assistance under this
title; or (B) whether or not the discretion described
in paragraph (2) is actually exercised." 42 U.S.C. §
1396a(k¥31.

The rest of the House Committee report as well as
later items of legislative history provide no further
explanation or clarification of the terms in the MQT
statute. [FN10] Effective April 1, 1989, the division
amended its regulations to incorporate the required
implementation of this statutory change. See 106
Code Mass.Regs. § 505.160(J) (1990). [FN11] The
regulation restates in slightly different language the
provisions of the Federal statute regarding MQTs.
[FN121

FN10. The State Medicaid Manual, the Federal
manual that provides interpretive guidance to the
States, and the Massachusetts Medical Assistance

Procedures Handbook, distributed to those who
determine Medicaid eligibility for the division, do not
provide any further illumination on this issue.

FN 11. The MQT regulations now appear at 130 Code
Mass.Regs. § 505.1600) and are, for all relevant
purposes here, the same as the regulations codified at
106 Code Mass.Regs. § 505.160O).

FN12. "(J) Medicaid Qualifying Trusts "(1)
Requirements. A Medicaid qualifying trust is a trust
or similar legal device established other than by will
by the applicant for or recipient of Medical
Assistance or his or her spouse under which:
"(a) The applicant or recipient is a beneficiary of all
or part of the payments from the trust; and
"(b) The distribution of such payments is determined
by one or more trustees who are permitted to exercise
any discretion with respect to the amount to be
distributed to the applicant or recipient. The amount
deemed available to the applicant or recipient is the
maximum amount of payments that the trustee has
discretion to disburse to the applicant or recipient
under the terms of the trust for the applicable budget
period."

**773 In 1993, Congress amended the provision
relating to irrevocable MQTs to provide:
"(i) if there are any circumstances under which
payment from the trust could be made to or for the
benefit of the individual, the portion of the corpus
from which, or the *406 income on the corpus from
which, payment to the individual could be made shall
be considered resources available to the individual,
and payments from that portion of the corpus or
income-
"(I) to or from the benefit of the individual, shall be
considered income of the individual, and
"(II) for any other purpose, shall be considered a
transfer of assets by the individual subject to
subsection (c); and
"(ii) any portion of the trust from which, or any
income on the corpus from which, no payment could
under any circumstances be made to the individual
shall be considered, as of the date of establishment of
the trust (or, if later, the date on which payment to the
individual was foreclosed) to be assets disposed by
the individual for purposes of subsection (c), and the
value of the trust shall be determined for purposes of
such subsection by including the amount of any
payments made from such portion of the trust after
such date."
42 U.S.C. S 1396p(dy3)(B). [FN131
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FN13. The amendment provides that subsection (d)
"shall apply without regard to--(i) the purposes for
which a trust is established, (ii) whether the trustees
have or exercise any discretion under the trust, (iii)
any restrictions on when or whether distributions may
be made from the trust, or (iv) any restrictions on the
use of distributions from the trust." 42 U.S.C. §
1396p(d)(2)(C).

This amendment, which, unlike the MQT statute,
explicitly applies only to trusts established after the
effective date of the statute, see Pub.L. 103- 66, §
13611(e)(2)(C). 107 Stat. 627 (1993). FFN141
resolves in favor of the Commonwealth beyond any
possibility of argument the issue presented in these
cases: if, in any circumstances any amount of money
might be paid to *407 a beneficiary, the maximum of
such amount is deemed to be available to the
beneficiary. The 1993 amendment does not,
however, shed any light on the intentions of the
earlier Congress. It may be said with equal
plausibility that the 1993 amendment confirms the
Commonwealth's interpretation of the MQT statute
by stating it more explicitly, or that the later
Congress intended a change therefore implying that
some less stringent interpretation of the earlier
provision was assumed. Thus, recourse to what has
been called by the apt solecism "subsequent
legislative history" is even more dubious than usual.
See Massachusetts Respiratory Hasp, v. Department
of Pub. Welfare. 414 Mass. 330. 333 n. 4. 607 N.E.2d
1018 (1993); Palmer v. Selectmen of Marblehead,
368 Mass. 620. 623, 335 N.E.2d 349 (1975).

FN14. The 1993 amendment also repealed the 1986
MQT statute. Pub.L. 103-66. § 13611(d)(l)(C). 107
Stat. 627 (1993). The plaintiffs do not argue that
since the 1993 amendment is prospective only and
that the 1986 MQT statute is now repealed, the law in
respect to pre-August 1993 trusts is as it was before
the enactment of the 1986 MQT statute. The
claimants are right not to make this argument, as the
evident intention of Congress in 1993 was to
supersede the 1986 MQT statute for trusts created
after August 10, 1993, by a more stringent provision,
not to loosen eligibility requirements for previous
trusts.

B

The issue posed by these cases is simply stated,
although how the authoritative materials resolve that
issue has been the subject of much controversy. In
each of these cases, the grantor of an irrevocable
trust, of which the grantor (or spouse) is a beneficiary

and to which the grantor has transferred substantial
assets, claims eligibility for Medicaid assistance
because the trust, while according the trustee
substantial discretion in a number of respects,
explicitly seeks to deny the **774 trustee any
discretion to make any sums available to the grantor
if such availability would render the grantor
ineligible for public assistance. Thus, all these trusts
seek to limit the trustees' discretion just insofar as the
exercise of that discretion may make the grantor
ineligible for public assistance. The grantors and
their representatives argue that, since no funds are
available by the terms of the trust if such funds would
render the beneficiary ineligible for Medicaid under
the provisions of the MQT statute and the
implementing State regulations, the grantors'
eligibility is assured. The Commonwealth argues
that this device has no purpose other than to frustrate
the stated purpose of Congress in enacting the MQT
statute. Accordingly, from the time of the adoption
of the regulations in 1989, it has undertaken to
review the Medicaid eligibility of all persons who are
beneficiaries of self-settled trusts and has denied
eligibility to persons who *408 benefit from trusts
with provisions such as we have described. [FN15]
The consequence of holding these persons ineligible
has been to require them to spend down the resources
in their trusts. Several Superior Court decisions
have addressed the issue we face here today, all
ruling that the trust assets are available to the grantors
thereby rendering them ineligible for Medicaid
assistance to the extent of such assets. Decisions in
Minnesota, Matter of Kindt, 542 N.W.2d 391
(Minn.Ct.App. 1996). Kansas, Williams v. Kansas
Dep't of Social & Rehabilitation Servs., 258 Kan.
161. 171-173. 899 P.2d 452 (1995). Michigan,
Ronney Department of Social Servs.. 210
Mich.App. 312. 532 N.W.2d 910 (1995). and Florida,
Hatcher v. Department of Health & Rehabilitative
Servs.. 545 So.2d 400. 402 (Fla.Dist.Ct.App. 1989).
have reached the same conclusion. Only one
decision, arguably distinguishable, Miller v. Ibarra,
746 F.Supp. 19 (D.Colo. 1990). favors the trust
beneficiaries.

FN15. Although all of these trusts were established
prior to 1991 and some prior to 1986, the
Commonwealth has not sought reimbursement in this
action for Medicaid assistance afforded prior to the
determination of ineligibility.

II

The plaintiffs argue that the plain words of the
statute support their position. They take as their
premises that: (1) the MQT statute provides that the
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amount deemed available to the grantor is limited to
"the maximum amount of payments that may be
permitted under the terms of the trust to be
distributed to the grantor, assuming the full exercise
of discretion by the trustee or trustees for the
distribution of the maximum amount to the grantor"
[FN161; and (2) that, in one way or another under the
terms of these trusts, the trustees have no discretion
to pay anything but benefits supplementary to, or for
purposes other than those covered by, public
assistance, or to make any payments that would
render the grantor ineligible for public assistance.
From these premises, they reason that, under the
terms of the trusts, there is no discretion to pay
monies that would make the grantors ineligible for
assistance under the program, and that therefore the
trusts assets are not available to the beneficiaries.

FN16. The division worded its regulation in a slightly
different manner. See note 12, supra. No party to
this litigation argues that the Commonwealth's
regulation is intended to do more or less than the
MQT statute.

*409 If this is the proper reading of the statute, it is a
hard argument to overcome. See Construction
Indus, of Mass, v. Commissioner of Labor & Indus.,
406 Mass. 162. 167. 546 N.E.2d 367 (1989) (when
language of a statute is clear and unambiguous, plain
meaning of language must be given effect). Only if
the legislative history compelled a different
conclusion might we depart from the plain meaning
of the statute. See 2A Singer, Sutherland Statutory
Construction §§ 47.37, 47.38 (5th ed. 1992) (if
clerical error, court may depart from plain meaning in
order to effectuate legislative intent). Cf. Fred C.
McClean Heating Supplies, Inc. v. School Buildine
Comm'n of Springfield, 341 Mass. 322. 169 N.E.2d
741 (1960) (court would not give statute harsh and
unreasonable construction where doing so would
thwart legislative intent). The application of this
canon of construction is especially appropriate where
the statute is understood to elicit reliance by
knowledgeable persons **775 drafting documents in
response to it. See Grady v. Commissioner of
Revenue, 421 Mass. 374. 377. 657 N.E.2d 751 (1995)
("tax statutes are to be strictly construed in
accordance with their plain meaning"). As we have
indicated, the legislative history consists of a general
statement in a House report of the problem to which
the statute is addressed and explanatory statements in
later reports that explain nothing, at most repeating
the words of the statute. Of course there is the canon
that states that a literal reading of a statute is to be
avoided if it makes the statute a nullity or causes it to
fail of its essential purpose. See Manning v. Boston

Redevelopment Auth.. 400 Mass. 444, 453. 509
N.E.2d 1173 (1987); Attorney Gen, v. School Comm.
of Essex, 387 Mass. 326. 336-337, 439 N.E.2d 770
(1982): McCarthyv. Woburn Hous. Auth., 341 Mass.
539. 542. 170 N.E.2d 700 (1960). quoting Bell v.
Treasurer of Cambridge, 310 Mass. 484. 489, 38
N.E.2d 660 (1941) (where construction of statute
would lead to absurd and unreasonable conclusion,
such a construction should not be adopted if language
is fairly susceptible to a construction leading to a
logical and reasonable result). But that canon too is
of little help because the MQT statute read as the
grantors would read it is not without effect. As we
have stated, prior to 1986 some irrevocable trusts
simply allowed complete discretion in the trustee
without any further specification. If we read the
MQT statute as the plaintiffs here propose, it would
have the effect of making the full amount of the
funds in such trusts subject to the trustee's discretion
available to the grantor.

*410 The Commonwealth's response takes its cue
from a letter from the associate regional administrator
of the health care financing administration (HCFA) in
the United States Department of Health and Human
Services. [FN17] The Commonwealth argues that
trusts of the sort in issue here do not get trust assets
or income out from under the terms of the MQT
statute since the purpose of the statute is to identify
when, because of trustee discretion, trust assets are
available to the beneficiary, while the terms of the
trusts assume eligibility and define discretion so as
not to disturb it. To allow such a device, the
Commonwealth asserts, would "allow grantors of
trusts to make their own Medicaid eligibility rules."
This argument, which reappears in all the cases, is
said to show that the grantors' move in these trusts is
somehow illogical or at least illegitimate. See, e.g.,
Williams v. Kansas Dep't of Social & Rehabilitation
Servs., 258 Kan. 161. 172, 899 P.2d 452 (1995),
quoting Forsyth vs. Rows, Conn.Super.Ct. No.
CV91-0396327-S. 1995 WL 152124 (Mar. 23. 1995).
There are, however, other instances in the law where
instruments are specifically drafted to take advantage
of available government benefits or facilities, even
making explicit reference to the statutory facility
which is meant to be enjoyed. It is entirely familiar,
for instance, for trusts to be drafted to take advantage
of the provisions in Federal estate taxation that allow
assets to be passed down and enjoyed through two
generations, while being subject to lesser inheritance
taxes. In the case of such "generation skipping"
trusts, not only may the trust specifically define the
trustees' discretion in terms of retaining eligibility for
the more favorable tax treatment, but this court has
reformed trust documents to overcome drafting errors
that might have defeated this tax-minimizing
purpose. See, e.g., Shawmut Bank, v. Buckley, 422
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Mass. 706. 711. 665 N.E.2d 29 (1996). It might be
said that this is an example *411 of a facility which
the law contemplates and thus does not seek to
impede, while the trust device in issue here is a
misuse of the law. Unfortunately that argument begs
the question by assuming that the trusts in question
frustrate the purpose of the statute, and therefore all
**776 doubts should be indulged against them. But
this is just what needs to be shown. [FN18]

FN17. The health care financing administration
(HCFA) is charged with the administration of the
Medicaid program and its interpretive guidelines
appear in the State Medicaid Manual. See
Massachusetts Hasp. Ass'n v. Department of Pub.
Welfare, 419 Mass. 644. 646. 646 N.E.2d 1044
(1995). See also 42 U.S.C. § 1396a(a)(17)(B) (States
must make determinations of availability in
accordance with standards prescribed by the
Department of Health and Human Services). In
response to an inquiry by the division, on July 11,
1991, HCFA sent a letter to the division explaining
that "exculpatory clauses," clauses of MQTs that
limit "the authority of a trustee to distribute funds
from a trust if such distribution would jeopardize
eligibility for government programs, including
Medicaid," should be disregarded.

FN18. The Commonwealth urges us to give
deference to the division's administrative
interpretation of the statute. Although there is some
merit to the argument, it is not served up in its most
appetizing form in this case. First, there are no
Federal or State regulations to which we may defer.
The State regulations recast the words of the statute
but do not address the difficulty we face here any
more directly than does the statute itself. See 106
Code Mass.Regs. § 505.160(J) (1991). Likewise, the
State Medicaid Manual does not expand on the words
of the statute. See State Medicaid Manual, HCFA
Pub. 45-3 at § 3215.3 (May, 1989). Second, the
administrative interpretation which resulted in the
denials of eligibility in this case dates only from
1991, before which time beneficiaries of trusts such
as these were treated as eligible. It is usually the
initial not the changed interpretation of a statute that
earns the kind of deference the Commonwealth
would need here. See Barnett v. Weinberger, 818
F.2d 953. 960-961 n. 74 (D.C.Cir.1987). and cases
cited (deference depends on consistency of
interpretation). Third, the Commonwealth's
interpretation is based on an interpretation announced
in a letter from a regional administrator of HCFA.
This Federal interpretation, if that is what it is, was
never embodied in regulations which had been the
subject of notice, comment, and due promulgation.

It is the text of the statute itself that leads to the
conclusion that the grantors in all of these cases
cannot render themselves eligible for Medicaid
assistance by these devices. The clause "under the
terms of the trust," on which plaintiffs place such
heavy emphasis, nestles between the phrase "the
maximum amount of payments that may be
permitted" and "to be distributed to the grantor,
assuming the full exercise of discretion by the trustee
or trustees for the distribution of the maximum
amount to the grantor." The clause is most naturally
read to measure the maximum amount (principal or
income) to be deemed available to the grantor, asking
what is the greatest amount the trustees in any
circumstances have discretion to disburse. The
plaintiffs read the clause as not only measuring the
maximum amount available to grantors but also as
carrying forward to the determination of availability
the circumstances in which that amount might be
paid. But the clause does not say this, and making it
say this is a less natural reading than the alternative.
Once we have identified the maximum amount
trustees in any circumstances *412 have discretion to
pay, we then proceed to ask whether that amount is
so large as to render the grantor ineligible.

Out of an abundance of caution we mention another
possible complication. The division's regulation has
the following sentence:
"The amount deemed available to the applicant or
recipient is the maximum amount of payments that
the trustee has discretion to disburse to the applicant
or recipient under the terms of the trust for the
applicable budget period."

106 Code Mass.Regs. § 505.160(J). This sentence
in the regulation differs from the MQT statute it is
intended to implement, in that it adds the phrase "for
the applicable budget period." [FN19] We do not
read this to mean that the extent of the discretion
must be redefined during each budgetary period.
Rather, the point of adding this phrase is to make
clear that eligibility is calculated budgetary period by
budgetary period, against the full amount of
resources available assuming the maximum
discretion that may be exercised at any time. Thus,
if a trust gives the trustee discretion to pay out
income, but only income whenever the trustee
determines that the beneficiary has need for this
income, the full amount of income produced by the
MQT must be deemed an available asset of the
beneficiary for each budgetary period. If, in a
particular budgetary period, that amount together
with other assets of the beneficiary exceeds the
specified asset limitation ($2,000 for one person),
then the beneficiary is ineligible. The point of the
phrase is to require a recalculation of eligibility
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during each budgetary period. If the income of the
trust falls below the prescribed maximum, or where
principal is also deemed available, the amount of the
remaining principal and income dip below that
maximum, then during **777 that budgetary period
the beneficiary will not be made ineligible by reason
of the trust. We do not read this phrase as requiring
the division *413 to ask during each budgetary
period: what is the maximum discretion that the
trustee has during each period under the terms of the
trust. The reading we reject would mean that a trust,
which denied a trustee any discretion to pay out
principal or income while a beneficiary is
institutionalized, would have the effect of making the
principal or income unavailable during any budgetary
period in which the beneficiary is institutionalized.
Although the regulations can bear such a reading, we
do not adopt that reading because it differs from the
MQT statute, and there is no reason to believe that it
was the purpose of the regulation to be more
permissive than the Federal statute with respect to
MQTs.

FN19. The regulations define "budget period" as "a
six-month prospective period which starts on the first
day of the month of application on which the
applicant would have been eligible, or on the date of
service of the first bill which the recipient wishes to
have covered by Medical Assistance." 106 Code
Mass.Regs. § 505.300.
The State Medicaid Manual, supra, also refers to
"budget period" in this context.

[1][2] Drawing these strands together, we interpret
the statute to define what is an MQT. See 42 U.S.C.
§ 1396a(k)(2). And that is any trust established by a
person (or that person's spouse) under which that
person may receive any payments. This general
definition is qualified only by the requirement that
the trustees must be permitted to exercise some
discretion— that is, the conditions for distribution
may not be completely fixed for all circumstances.
If there is an MQT, then subsection (1) of the MQT
statute, with which we have been occupied, tells us
how much money is to be deemed to be available.
That amount is the greatest amount that the trustees
in any set of circumstances might have discretion to
pay out to the beneficiary. Thus, if there is a
peppercorn of discretion, then whatever is the most
the beneficiary might under any state of affairs
receive in the full exercise of that discretion is the
amount that is counted as available for Medicaid
eligibility. [FN201

FN20. It is the requirement of that peppercorn of
discretion that the 1993 amendment removes,

providing that eligibility is to be measured by the
maximum amount available under the trust under any
circumstances, whether or not the trustee enjoys any
discretion.
Section (2) of the MQT statute also requires some
trustee discretion for a trust to count as an MQT at
all. This condition is also absent from the 1993
amendment. See Matter of Kindt, 542 N.W.2d 391.
396 n. 2 (Minn.Ct.App.1996) (listing differences
between MQT statute and 1993 amendment).

We are confirmed in this reading by something akin
to legislative history: a consideration of the source
from which the legislative language appears to have
been taken. See Comev v. Hill, 387 Mass. 11, 15.
438 N.E.2d 811 (1982). quoting 2A Sands,
Sutherland Statutory Construction § 50.03, at 277-
278 (4th *414 ed. 1973) ("Words and phrases having
well-defined meanings in the common law are
interpreted to have the same meanings when used in
statutes dealing with the same or similar subject
matter as that with which they were associated at
common law"). Restatement (Second) of Trusts §
156(1959) provides:
"Where the Settlor is a Beneficiary ... (2) Where a
person creates for his own benefit a trust for support
or a discretionary trust, his transferee or creditors can
reach the maximum amount which the trustee under
the terms of the trust could pay to him or apply for
his benefit."

The plaintiffs suggest that this provision was a
likely model for the Congressional enactment, and a
comparison of the purpose and the language of the
provisions confirms their suggestion. Section 156 of
the Restatement deals with a device, like the MQT,
concocted for the purpose of having your cake and
eating it too: the self-settled, spendthrift trust.
Under such a trust, a grantor puts his assets in a trust
of which he is the beneficiary, giving his trustee
discretion to pay out monies to gratify his needs but
limiting that discretion so that the trustee may not pay
the grantor's debts. Thus, the grantor hopes to put the
trust assets beyond the reach of his or her creditors.
Like the MQT statute, § 156 defeats this unappetizing
maneuver by providing that, even if those assets are
sought to be shielded by the discretion of a trustee, or
if the trust simply declares assets unavailable to
creditors, the full amount of the monies that the
trustee could in his or her discretion "under the terms
of the trust " pay to the grantor, is the amount
available to the grantor and thus to his or her
creditors. Not only the courts of this State, but those
of many other jurisdictions have long followed **778
this Restatement principle. See Ware v. Gulda, 331
Mass. 68. 70. 117 N.E.2d 137 (1954); Merchants
Nat'l Bank v. Morrissey, 329 Mass. 601. 605, 109
N.E.2d821 (1953). See also Scott, Trusts §156 n. 1
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(3d ed. 1967 & Supp.1985) (compiling cases).
[FN211 We do not innovate here, nor do we see any
reason to be the least bit squeamish about *415
interpreting the analogous Federal statute in an
analogous way to accomplish an analogously just
result. JFN221

FN21. The plaintiffs argue that trust law supports
their position and cite Randolph v. Roberts, 346
Mass. 578. 195 N.E.2d 72 (1964). and Pemberton v.
Pemberton, 9 Mass.App.Ct. 9. 411 N.E.2d 1305
(1980). But these cases concerned trusts established
by individuals for the benefit of another. When the
trust is not a self-settled trust, the language of the
trust, even to the extent of a spendthrift clause, is
honored. See Randolph, supra at 579-580. 195
N.E.2d 72. The rule, however, is the opposite for
self-settled trusts, see Ware v. Gulda, 331 Mass. 68.
70. 117 N.E.2d 137 (1954). and, as we have noted,
the Medicaid statute only reaches trusts created by
the grantor (or spouse). See 42 U.S.C. §
1396a(k)(2). See also Restatement (Second) Trusts
§ 156(2) & comment f (1959).

FN22. The Restatement provides further analogies to
the reading of the MQT statute we adopt here.
Restatement (Second) of Trusts § 157(b) (1959)
provides that in the case of a spendthrift trust or a
trust for support~a genus of which the trusts in
question here are a species— the beneficiary's interest
is available to those who render necessary services or
furnish necessary supplies to the beneficiary. Of
course that is just what Medicaid does for the
grantors in these cases. Indeed, § 339 of the
Restatement provides roundly that "[i]f the settlor is
the sole beneficiary of a trust ... he can compel the
termination of the trust, although the purposes of the
trust have not been accomplished." Thus, trust
attorneys are likely to be familiar with the notion that
the law is anything but hospitable to arrangements
such as an MQT that is designed to allow a
beneficiary to have his cake and eat it too.

Ill
We now proceed to apply these generalities to the

specific cases before us.

[3J 1. Cohen. In June, 1983, the plaintiff
established the Mary Ann Cohen Trust. She was the
grantor and the sole lifetime beneficiary of the
irrevocable trust. The trust provides that:
"The Trustees may, from time to time and at any
time, distribute to or expend for the benefit of the
beneficiary, so much of the principal and current or
accumulated net income as the Trustees may in their

sole discretion, determine.... The Trustees, however,
shall have no authority whatsoever to make any
payments to or for the benefit of any Beneficiary
hereunder when the making of such payments shall
result in the Beneficiary losing her eligibility for any
public assistance or entitlement program of any kind
whatever. It is the specific intent of the Grantor
hereof that this Trust be used to supplement all such
public assistance or entitlement programs and not
defeat or destroy their availability to any beneficiary
hereunder."

On October 27, 1993, Cohen was admitted to a
nursing *416 home. She applied for Medicaid on
November 26, 1993. The division denied her
application on January 11, 1994, and a welfare
appeals referee affirmed the division's denial on
March 10, 1994. A Superior Court judge affirmed
the division's denial of her application.

This is the pure case of a trust with no other purpose
than to defeat Medicaid ineligibility standards. The
trustee has complete discretion to pay income,
accumulated income, and principal to the settling
beneficiary, save only that the trustee has no
discretion to make any payments that may result in
loss of public assistance. Since there is "under the
terms of the trust" the discretion to pay to the
beneficiary the full amount in the trust, then that is
the amount deemed available to the beneficiary for
the purpose of determining Medicaid eligibility. The
judgment of the Superior Court is affirmed.

[4] 2. Comins. On January 1, 1985, Sydney
Comins established the Syly Realty Trust. The only
asset in this trust was the Comins's home valued in
1993 at $323,000. On August 14, 1990, Lilyan
Comins established the 1990 Lilyan and Sydney A.
Comins Irrevocable Trust (Comins Trust). She
named herself and Sydney as the primary
beneficiaries. On September 8, 1990, Sydney
transferred the property in the Syly Trust into the
Comins Trust.

**779 With respect to the income, the Comins trust
provides that the beneficiaries are entitled to the full
income of the Comins Trust so long as they are not
institutionalized. If one beneficiary is
institutionalized, the trustee is instructed to pay over
all income to the noninstitutionalized beneficiary to
the extent it is requested by that beneficiary, or so
much, if more, as is necessary and appropriate to
provide him or her with those health, medical, social,
and personal benefits and services which are not
otherwise available. The trustee can then pay the
remainder, if any, to the institutionalized beneficiary
as it is necessary and appropriate to provide for his or
her health, medical, social, and personal benefits and
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services not otherwise available from other sources.
If both beneficiaries are institutionalized, the trustee
is permitted only to:
"apply for the benefit of each of the primary
beneficiaries only so much of the net income as is
necessary and appropriate to provide each with those
health, medical, social, and personal benefits and
services, and only those *417 benefits and services
which are not otherwise available to each primary
Beneficiary from other sources as or when needed for
his or her welfare."

With respect to the principal, the third article of the
Comins Trust instrument provides that:
"(c) Principal with respect to Donor. Until the later
to occur of (1) the passage of thirty months from the
date of the establishment of this trust and (2) the date
upon which either beneficiary is first
institutionalized, and also thereafter during any
periods of time during which the first beneficiary to
be institutionalized is not then institutionalized, the
Trustee shall apply on behalf of such first beneficiary
so much of the principal of the Trust as is necessary
and appropriate to provide him/her with those
benefits and services, and only those benefits and
services, which are not otherwise available to him/her
from other sources as or when needed for his/her
welfare.
"(d) Withdrawal of Principal. The Trustee shall also
pay over or apply for the benefit of each primary
Beneficiary an amount of principal as either primary
Beneficiary shall direct in writing, not exceeding the
lesser of $5,000 or 5% of the principal ... provided,
however, that the Trustee shall make no distributions
of principal under this paragraph to a primary
Beneficiary during or with respect to any time during
which such primary beneficiary is
institutionalized...."

Both Sydney and Lilyan Comins were admitted to a
nursing home and applied for Medicaid on July 15,
1993. The division denied their applications on
August 11, 1993, reasoning that the trust was
designed to shield the trust assets from being counted
for Medicaid eligibility purposes. The division
denied their appeal on October 18, 1993. The
Superior Court affirmed the division's denial. Lilyan
died on November 26, 1993.

In this case, Lilyan created the trust for her and her
husband's benefit, thus meeting one of the alternative
conditions of § 1396a(k)(2) for an MQT depending
on whose application *418 the division is
considering. The trustee has no discretion with
respect to the noninstitutionalized beneficiaries, but
must pay out to them the full income. When one or
both becomes institutionalized, however, under the
terms of the trust the trustee acquires limited
discretion to pay out the full amount of the net

income. Therefore, on the interpretation of the statute
we adopt, the amount available to the beneficiaries is
the maximum amount payable by the trustee
disregarding any limitations on his discretion, and
that is the full amount of the net income.

With respect to the principal, an analogous
conclusion obtains. Paragraph (c) grants the trustee
discretion to pay any amount of principal "as is
necessary and appropriate ... for his/her welfare."
This discretion is limited, not in amount but by
circumstances: the trustee has discretion until the
later of two specified events occurs and "also
thereafter during any periods of time during which
the first beneficiary to be institutionalized is not then
institutionalized." This provision allows for the care
of the beneficiary during the thirty-month
ineligibility period that another section of this statute
imposes in order to preclude transfers in
contemplation of institutionalization. **780 See 42
U.S.C. § 1396p(c)(l); 106 Code Mass.Regs. §
505.125, now codified at 130 Code Mass.Regs. §
505.125 (1995). But as we look to the trustee's
discretion only to measure the amount available, we
do not consider the circumstances in which trust
assets are payable to a beneficiary but rather
determine the amount of assets deemed available by
disregarding any limitations on trustee discretion.
We conclude here too that the full amount of
principal must be deemed available to the Cominses.
Therefore, the decision of the Superior Court judge is
affirmed. 1FN231

FN23. As to the principal, this might be a case in
which the reading of the division's regulation we
reject might make a difference in favor of the
beneficiary. As we point out, however, the correct
reading of the statute and regulations asks not what
discretion the trustee has during the applicable
budgetary period but only whether the amounts
available, assuming the full exercise of discretion
wherever and whenever it is granted, would yield an
amount that would make the beneficiary ineligible
during that period.

We pause to note that this case illustrates the good
sense of the statute, as we read it. It is true that a
trust might be written to deprive the trustee of any
discretion (for instance allowing the payment only of
income) and that such a limitation would be
respected. But the grantor of a trust has a *419
powerful incentive to provide his trustee leeway to
respond to emergency and unexpected circumstances,
and whatever amounts susceptible to such leeway are
attributed to the beneficiary and are counted as fully
available to the grantor.
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[5] 3. Walker. On March 24, 1990, Walker created
"The Clark Family Trust," an irrevocable trust of
which her daughter is the trustee. Walker is the
lifetime beneficiary of the trust and her three children
are remainderpersons. The trust's principal is over
$100,000.

Article two, paragraph A of the trust provides that
the trustee "shall expend as much of the income and
principal of the trust property as she in her sole
discretion deems necessary for the comfortable
maintenance of [Walker] subject to the restrictions
contained in paragraph B of this Article." Paragraph
B states:
"The Trustee is prohibited from spending sums of
interest or principal to [Walker] for her benefit for
services which are otherwise available under any
public entitlement program of the United States of
America, the Commonwealth of Massachusetts, or
any political subdivision thereof. The exercise of a
discretionary power to make a distribution for
[Walker's] health care, which would result in trust
assets being used in substitution of public entitlement
benefits is a breach of the fiduciary duties imposed
on the Trustees [sic ] under this indenture."

In July, 1991, Walker entered a nursing home. She
applied for Medicaid benefits on February 26, 1993,
and the division denied Walker's application. On
April 20, 1993, the division denied her appeal. On
January 27, 1994, a Probate and Family Court judge
pursuant to a petition for instructions issued a
judgment declaring that the trust limits the trustee's
discretion to distribute monies from the trust if doing
so would cause Walker to become ineligible for
Medicaid. Nevertheless, a Superior Court judge
affirmed the division's decision.

Since the measure of the monies deemed available to
the beneficiary under the terms of the trust is the
amount the trustee under any circumstances has
discretion to disburse, and since that discretion
reaches the full amount of the principal and income,
the division correctly ignored the *420 limitation on
the trustee's discretion and ruled that Walker was
ineligible for Medicaid benefits. The judgment of
the Superior Court is affirmed.

[61 4. Kokoska. Kokoska is a severely disabled,
middle aged woman. Kokoska's disabilities are a
result of brain damage sustained during surgery in
1965. She received a substantial amount of money
in 1968 as a result of the settlement of an ensuing
malpractice action. In 1983, her conservator
arranged to have the remaining proceeds placed in a
trust. [FN24] and at that time she **781 applied for
Medicaid. The division determined that she was

eligible, and she remained eligible until 1991. The
relevant portions of the trust state:

FN24. On September 28, 1983, a Probate Court judge
authorized Kokoska's conservator to transfer all of
Kokoska's property into an irrevocable trust.

"ARTICLE ONE PURPOSE OF THE TRUST
"The purpose of this Trust is to provide for the
supplemental care, comfort, health, maintenance,
support, education, habilitation and welfare of the
Primary Beneficiary ... taking into account the
benefits of ... assistance the Primary beneficiary
otherwise receives as a result of his or her disability
... from any state or federal government or
governmental agency ... (hereinafter 'the Benefits')....
[T]he trust estate shall be used to the maximum
extent possible to supplement such Benefits as are
received by the Primary Beneficiary....
"ARTICLE TWO DISPOSITION OF INCOME
"[T]he trustee shall pay to or for the benefit of the
Primary Beneficiary such portion of the net income
of the Trust as in the Trustee's discretion is advisable
for the Primary Beneficiary's care, comfort, health,
maintenance, support, education, habilitation, and
welfare. The Trustee may make payments of income
on account of the Primary Beneficiary for the
purchase of such property, goods, or services as from
time to time are excluded from the Primary
Beneficiary's eligibility for or receipt of Benefits.
Without intending to be an exclusive or controlling
list, such property, goods, and services may *421
include those specified by federal and state Medicaid
eligibility guidelines....
"ARTICLE THREE DISPOSITION OF PRINCIPAL
"The Trustee ... may make payment from time to time
of so much of the principal of the Trust as is
advisable in the discretion of the Trustee to meet the
needs of the Primary Beneficiary as set forth in
article two."

In June, 1991, after the adoption of the MQT statute,
the division came across Kokoska's trust and
determined that it was an MQT and that the assets
were available to her for purposes of the statute.
Therefore, the division denied Kokoska Medicaid
assistance. Kokoska appealed. In the meantime, the
trustee sought instructions from the Probate Court.
A Probate Court judge held that,
"by the terms of the trust, the trustee's discretion is
limited to making distributions which are
supplemental to benefits, including Medicaid
benefits, to which Kokoska is entitled ...; that the
trustee is not permitted to exercise any discretion if
that exercise of discretion would render Kokoska
ineligible to receive such benefits; and that, if
Kokoska is ineligible to receive benefits for reasons
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other than the exercise of the trustee's discretion to
make payments, then the trustee may make such
payments for Kokoska's supplemental care and
welfare."

Young v. Department of Pub. Welfare, 416 Mass.
629, 632, 624 N.E.2d 110 (1993). This court upheld
the Probate Court judge's declaratory judgment but
noted that the judge did not redetermine Kokoska's
eligibility and that the division is not bound by the
Probate Court's judgment. See id. at 634, 624
N.E.2d 110. Subsequently, the division denied
Kokoska's appeal, and Kokoska appealed to the
Superior Court. A Superior Court judge reported
this case to the Appeals Court, and we granted the
plaintiffs request for direct appellate review. [FN25]

FN25. On April 14, 1992, a Probate Court judge
modified the judgment to permit the trustee to make
payments from the trust for Kokoska's support on the
condition that the trustee seek reimbursement.
Presently, the assets have been exhausted, and
Kokoska is again receiving Medicaid assistance.

The terms of the trust give the trustee discretion to
pay *422 both income and principal to the
beneficiary for a wide and generally defined range of
purposes, limiting that discretion only to assure
Kokoska's eligibility for public assistance in spite of
the resources otherwise available to her. Accordingly,
as in the other instances we consider, the measure of
the trustee's discretion is the full amount of the trust,
both principal and income, and that is the amount
deemed available **782 to her for purposes of
determining her Medicaid eligibility.

This case presents a difficulty not present in the
other cases. Section 1396a(k)(2) of the MQT statute
defines an MQT as a trust established by an
individual or a spouse under which the individual
may be the beneficiary of all or part of the payments
from the trust. Kokoska argues that therefore, by its
terms, the MQT statute is not applicable to her trust,
since it was not Kokoska but her conservator who
established the trust and did so by a decree of the
Probate Court. Decisions in other States addressing
this issue favor the division's position of treating this
as an MQT. See Romo v. Kirschner. 181 Ariz. 239.
889 P.2d 32 (Ct.App. 1995) (trust established by
conservator and approved by court using proceeds
from personal injury action); Thomas v. Arkansas
Dep't of Human Servs., 319 Ark. 782. 784, 894
S.W.2d 584 (1995) (trust established by guardian
using settlement proceeds from workers'
compensation claim); Forsyth v. Rowe, 226 Conn.
818. 629 A.2d 379 (1993) (individual acting through
conservator); Barham v. Rubin, 72 Haw. 308. 816

P.2d 965 (1991) (trust established by Colorado
Probate Court using settlement proceeds from
personal injury action); Williams v. Kansas Dep't of
Social & Rehabilitation Servs.. 258 Kan. 161. 166.
899 P.2d 452 (1995) (trust established by guardian
using settlement proceeds from personal injury
action); Matter of Kindt. 542 N.W.2d 391, 396-399
(Minn.Ct.App. 1996) (incompetent individual grantor
of injury settlement trust fund). But cf. Trust Co. v.
State ex rel. Dep't of Human Servs.. 825 P.2d 1295.
1302-1303 & n. 31 (Okla.1991), cert, denied, 506
U.S. 906. 113 S.Ct. 300. 121 L.Ed.2d 224 (1992)
(considering MQT statute in footnote; court found
dispositive that intent of trust to supplement
government benefits); Miller v. Ibarra, 746 F.Supp.
19. 33-34 (D.Colo. 1990) (court's holding premised on
unfairness of Colorado's *423 "Utah Gap" rule and
motivations for the creation of trust). [FN261 The
argument, which we acknowledge Kokoska's
guardian is bound to make, is unavailing. In its most
formalistic terms, the proceeds of the malpractice
settlement were plainly her assets in that they were
used for her support for approximately eighteen years
before being placed in trust, cf. Kegel v. State, 113
N.M. 646. 650. 830 P.2d 563 (Ct.App. 1992)
(beneficiary never actually had "unrestricted legal or
equitable title" to the settlement proceeds because
settlement paid to parents and beneficiary jointly);
Mills v. Durst, 156 Misc.2d 676. 684-687. 594
N.Y.S.2d 537 (N.Y.Sup.Ct.1993) (infant never had
legal right to money before it became trust corpus),
and both the conservator and the Probate Court were
acting solely on Kokoska's behalf in establishing the
trust. See Minnehan v. Minnehan. 336 Mass. 668.
670. 147 N.E.2d 533 (1958) ("A conservator, like a
guardian, has only the care and management of the
ward's estate, and title to it ... never vests in him but
remains in the ward"); Ryan v. Brennan, 1
Mass.App.Ct. 469. 475. 301 N.E.2d 257 (1973) (role
of guardian "confined to representation of his ward").
See also State Medicaid Manual, HCFA Pub. 45-3, at
§ 3215.1 (May, 1989) ("A trust that is established by
an individual's guardian or legal representative,
acting on the individual's behalf, falls under the
definition of a Medicaid qualifying trust"). In fact,
the trust instrument reads: "JAMS K. KOKOSKA ...
(hereinafter the 'Settlor' or 'Primary Beneficiary') by
her conservator ... has transferred or may transfer
certain property to the Trustee hereunder."

FN26. Massachusetts participates in a Federal
program that provides funds to bridge the "Utah
Gap," under which the medically needy are not
totally disqualified from Medicaid benefits if their
income and assets exceed their eligibility limit. See
130 Code Mass.Regs. §S 506.600- 506.620 (19941.
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Looking past the form, although Kokoska's situation
is in some ways different from and more sympathetic
than that of the other plaintiffs, in respect to the
statute and its policy, her situation is the same. The
MQT statute allowed for States "to waive the
application of [the MQT statute] with respect to an
individual where the State determines that such
application would work an undue hardship," see 42
U.S.C. § 1396a(k)(4), and the 1993 amendments
make special provision for certain classes of severely
disabled persons, **783 see *42442 U.S.C. §
1396p(W4VQ. [FN271 But apart from these
provisions, the purpose of the statute is to defeat the
maneuver by which persons with assets can both
retain those assets and become eligible for Medicaid.
Kokoska's case fits within both the plain meaning of
the statute, since Kokoska's conservator acted in all
respect on her behalf and did so with funds of which
Kokoska was the owner, and within its evident
purpose.

Probate Court judge allowing the trustee to make
payments for Kokoska's support was correct, and the
condition that the Probate Court judge imposed
requiring that the trustee seek reimbursement was
prudent. By our decision today, no such
reimbursement is in order. The judgments of the
Superior Court are affirmed.

So ordered.

668 N.E.2d 769, 423 Mass. 399, 51
Soc.Sec.Rep.Serv. 492, Med & Med GD (CCH) P
44,551

END OF DOCUMENT

FN27. See Pub.L. 99-509. 99th Cong., 2d Sess.,
reprinted in 1986 U.S.Code Cong. & Admin.News
3714 (legislative history indicating that purpose for
enacting Pub.L. 99-509. § 9435. 100 Stat. 2070, was
to respond to the possibility of the loss of Medicaid
eligibility for about 1,200 mentally retarded
individuals residing in Massachusetts).

Nor is our own prior decision in Younz, supra, any
impediment to such a disposition of the case. As we
said, the Probate Court judge correctly interpreted the
terms of the trust to limit the trustee's discretion to
making only payments supplementary to public
assistance. But we also said that our decision does
not determine Kokoska's Medicaid eligibility, which
the division must determine according to the laws
and regulation governing that program. See id at
634. 624N.E.2d 110. Thus, although the Kokoska
trust limits the trustee's discretion, the MQT statute as
we interpret it requires that the division disregard
such a limitation when assessing availability. The
statute asks only what the maximum amount of funds
available to the beneficiary are in any circumstances
pursuant to the exercise of the trustee's discretion.
That amount, as we have seen, is the full amount of
the interest and principal of the trust. The
determination of the division is affirmed.

We note that while Kokoska and the other plaintiffs
in these cases were ineligible for Medicaid, the
trustees were in compliance with their several trusts
in applying such principal and interest as the trusts
make available to the support of their several
beneficiaries. The modified determination of the
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LAWRENCE DANA & others, executors, vs. FRANK
MCQUESTEN GRING & others.

374 Mass. 109

January 5,1977 - December 28,1977

Middlesex County

Present: HENNESSEY, C.J., QUIRICO, KAPLAN,
WILKINS, & LIACOS, JJ.

Executors of a will were entitled to maintain an essentially nonadversary proceeding in a Probate

Court for instructions with respect to whether property held in trust for the testatrix was includible

in her gross estate so that they could determine the value of the estate for Federal estate tax
purposes and decide whether to pursue a Federal estate tax refund claim. [113-115]

A provision in a testamentary trust allowing the trustees to invade principal "as said Trustees . . .
deem necessary or desirable for the purpose of contributing to the reasonable welfare or

happiness o f . . . [the testator's] daughter or of her immediate family" provided an objective,

ascertainable standard which limited trustee discretion to distribute trust principal. [115-118]

In a provision in a testamentary trust which authorized the trustees, upon the request of a trustee-

beneficiary, or "without such request when the other Trustees may deem it advisable, to pay over

to her. . . such amounts of the principal... as said Trustees may deem necessary or desirable,"
the term "said Trustees" was construed to mean trustees other than the beneficiary. [118-119]

CIVIL ACTION commenced in the Probate Court for the county of Middlesex on November 10,

1975.

The case was reserved and reported by Freedman, J., to the Appeals Court. The Supreme
Judicial Court granted a request for direct review.

Richard D. Leggat (Lawrence I. Silverstein with him) for the plaintiffs.

Myron C. Baum, Acting Assistant Attorney General, Gilbert E. Andrews, William A. Friedlander,

Jonathan S.
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Cohen, & Robert A. Bernstein, for the United States, amicus curiae, submitted a brief.

HENNESSEY, C.J. The plaintiffs, as executors of the will of Helen Barnet Gring (Gring),

commenced this action in the Probate Court for Middlesex County by a complaint for

instructions, seeking the proper interpretation of a testamentary provision contained in the will

of Frank B. McQuesten, Gring's father. The executors sought instructions in order that they

could (1) determine properly the value of Gring's gross estate for Federal estate tax purposes,

and (2) determine their duties and obligations with respect to pursuing a Federal estate tax
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refund claim. Although the Internal Revenue Service (I.R.S.) was given timely notice and an

invitation to intervene, it declined to participate in the probate proceedings. [Note 11 The case

was reserved and reported without decision to the Appeals Court on the pleadings and a

statement of agreed facts. We granted direct appellate review on application by the plaintiffs.

Preliminarily this court must determine whether it is appropriate for us to decide this case, or

whether we should dismiss the matter as a nonadversary proceeding. On the merits, the

issue is whether property held in trust for Gring pursuant to a provision of her father's will is

includible in her gross estate for the purpose of determining Federal estate tax liability. Under

Int. Rev. Code of 1954, Section 2041, the trust property is includible in Gring's gross estate if

at her death it was held subject to a general power of appointment. Under the Internal

Revenue Code, there is no general power of appointment if (1) the trustee's discretion to

distribute trust principal to Gring during her lifetime was limited by an "ascertainable standard

relating to ... [her] health, education, support, or maintenance," Int. Rev. Code of 1954,
Section 2041(b)(1)(A), or if (2) Gring had no power to participate in any decisions related to

distribution of principal to her. Although the I.R.S. argues that there is no

Page 111

State law question directly in issue here, the plaintiffs urge this court to interpret the
McQuesten will and to decide as a matter of State law that the terms of the trust set forth in

that will (1) provided an ascertainable standard limiting trustee discretion to invade the

principal, and (2) precluded Gring from participating in any decision concerning distribution of

principal to her.

We conclude that it is appropriate for us to decide the issued raised. Further, as to the merits

of those issues, we agree with both contentions asserted by the plaintiffs.

The facts are as follows. Frank B. McQuesten died in 1947, leaving a will which was admitted

to probate the same year. Article Fourteenth of the will [Note 2} provided that
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part of the residue of his estate was to be placed in trust, under which Gring was to receive

income for life and as much of the principal as the trustees deemed necessary for "the

reasonable welfare or happiness" of Helen Gring or her immediate family. Gring was given a

special testamentary power to appoint the principal to any of McQuesten's lineal descendants
then living. Additionally, Gring was named to serve as one of three trustees of the trust, in

which capacity she served until her death in 1973. Finally, the trust provisions included a

"spendthrift" clause purporting to limit Gring's right to alienate or assign the trust fund for the

benefit of creditors.

By article Fifteenth of her will, Gring appointed the trust property outright to her issue living at

the time of her death, her son and daughter, defendants herein. The plaintiffs, as executors of
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her will, filed a Federal estate tax return in 1973 which included the value of the property held

in the trust ($449,214) in her gross estate and paid the Federal estate tax accordingly. The

plaintiffs later decided that the inclusion of the trust property in Gring's gross estate had been

erroneous, and in 1975 filed a claim for a refund of that portion of the Federal estate tax
attributable to the inclusion of the trust property.

The I.R.S. advised the plaintiffs, by an agent's examination report dated July 25,1975, that

the trust property was properly includible in Gring's gross estate for Federal estate tax

purposes. The plaintiffs filed a refund claim on August 5, 1975, and by letter dated August 6,

1975, protested the agent's determination and requested consideration of the refund claim by

the Appellate Division of the office of
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the Regional Commissioner of Internal Revenue. The complaint for instructions was filed on

November 10, 1975.

1. We conclude that it is appropriate for us to decide the merits of this case. First, there are

questions of State law directly in issue. Although the decision whether to include the trust

property in Gring's gross estate for the purposes of determining tax liability is undeniably a

question of Federal tax law, see Morgan v. Commissioner, 309 U.S. 78, 80-81 (1940), a

conclusion as to the extent of Gring's power under the terms of the trust involves the

interpretation of a testamentary instrument, and, as such, clearly turns on questions of State

law. See, e.g., Mazzola v. Myers, 363 Mass. 625 , 633 (1973); Old Colony Trust Co. v.
Silliman, 352 Mass. 6 , 8 (1967); Morgan v. Commissioner, supra at 80; Blair v.

Commissioner, 300 U.S. 5, 9-10 (1937); Freulerv. Helvering, 291 U.S. 35, 44-45 (1934);
Stedman v. United States, 233 F. Supp. 569, 571 (D. Mass. 1964); Pittsfield Nat'l Bank v.

United States, 181 F. Supp. 851, 853 (D. Mass. 1960). Following the above principle, this

court on numerous occasions has allowed petitions for instructions concerning the
interpretation of a will, where such questions arose in the context of a controversy with the

I.R.S. See, e.g., Mazzola v. Myers, supra at 634; Woodberry v. Bunker, 359 Mass. 239 , 240

(1971); Old Colony Trust Co. v. Silliman, supra at 8; Watson v. Goldthwaite, 345 Mass. 29 ,

31 (1962). See also Persky v. Hutner, 369 Mass. 7 , 8 (1975); Putnam v. Putnam, 366 Mass.

261 , 262 (1974) (declaratory relief granted).

Second, we have decided such questions of State law even where, as here, rNote 31 all

immediate parties sought the same result or, in other words, where there were no real

"adversaries" before this court. [Note 41 See Persky v. Hutner, supra at 8;
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Putnam v. Putnam, supra at 265-266; Old Colony Trust Co. v. Silliman, supra at 8. Although

in this case the interests of the plaintiff-executors and defendant-appointees are essentially

the same (see note 3, supra), the parties have submitted concrete questions of State law
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which grow out of an actual, live dispute. Further, the I.R.S. was given timely notice of the

proceedings and an opportunity to intervene, but declined to do so. In light of these

considerations, we find that the "nonadversary" nature of this proceeding should not preclude
our review.

The United States argues in its amicus brief that the instant case is distinguishable from those

where we have answered questions of State law arising from Federal tax disputes, in that a

decision here would not "directly . . . [affect] the nature of state property interests." Although

the I.R.S. is correct in pointing out that any decision by this court would not "[enlarge] the

estate or trust shares of one beneficiary or class of beneficiaries as against those of another,"

this fact is not determinative. A decision in this case will serve to define clearly the nature of

the property interest which had passed to Gring under her father's will, thereby answering an

important question concerning the proper administration of the Gring estate. As such, a

determination of the merits is consistent with past cases holding that a petition for instructions

properly may be entertained where trustees or executors have some present duty to perform

with respect to trust funds. See generally Dumaine v. Dumaine, 301 Mass. 214 , 217 (1938);

Cronan v. Cronan, 286 Mass. 497 , 499 (1934); Hull v. Adams, 286 Mass. 329 , 331-332

(1934); Boyden v. Stevens, 285 Mass. 176 , 180 (1934); Saltonstall v. Treasurer & Receiver

Gen., 256 Mass. 519 , 528 (1926).

Third, our decision with respect to the State law questions in this case will be dispositive both

for purposes of our own subsequent decisions, see Old Colony Trust Co. v. Silliman,
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352 Mass. 6 , 9 (1967), and for purposes of any further Federal litigation concerning this

estate. See Putnam v. Putnam, 366 Mass. 261 , 262 n.2 (1974); Mazzola v. Myers, 363 Mass.
625 , 633-634 (1973); Worcester County Nat'l Bank v. King, 359 Mass. 231 , 233 & n.1

(1971). See also Commissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967). As we stated in

Babson v. Babson, ante, 96,103 n.5 (1977), "We are mindful of the suggestion of the

Supreme Court in Freuler v. Helvering, 291 U.S. 35, 45 (1934), that the conclusiveness of a

State court construction in subsequent tax litigation may depend on its being made in the

course of an 'adversary' proceeding. But see Commissioner v. Estate of Bosch, 387 U.S. 456,

465 (1967). We conclude, however, that where all interested adverse parties were notified
and given an opportunity to be heard, where the parties before the court seek a judicial

determination of rights rather than a mere consent decree, and where the matter arose in a

regular manner, with no suggestion of collusion or fraud, the underlying purposes of the

'adversary' requirement have been met."

Finally, we are mindful of the fact that an alternative procedure exists whereby the plaintiffs

could obtain an opinion of this court on the questions of State law at issue here. After
administrative resolution of the case, the plaintiffs could pursue their refund claim in a United

States District Court. Under S.J.C. Rule 3:21, Section 1, 359 Mass. 790 (1971), the District
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Court then has the power to certify questions of State law to us if "it appears to the certifying

court there is no controlling precedent in the decisions of this court." Such a proceeding is a

relatively lengthy and expensive one, in light of the fact that a decision by this court will

conclusively determine the State issues, and may thereby resolve the entire controversy

between the plaintiffs and the I.R.S. Thus, a decision on the merits is warranted here.

2. It is the position of the I.R.S. that the power of the trustees to distribute trust principal to

Mrs. Gring was governed solely according to Gring's subjective desires. This is so, argues the

I.R.S., because: (1) McQuesten used the word
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"happiness" when describing the purposes for which the trustees could invade principal for

the benefit of his daughter; (2) McQuesten named his daughter trustee; and (3) in light of the

above factors, the primary purpose of the trust was to benefit Gring, and not to preserve the

trust principal. We cannot agree with this reading of the McQuesten will. Both from an

examination of the trust terms themselves, and from our application of well settled

Massachusetts law governing the fiduciary duties of trustees, we conclude that the power to

invade trust principal for the benefit of Gring was not governed solely by her subjective

desires, but was limited by objective, ascertainable standards.

Examining the trust provisions, we find that McQuesten allowed the trustees to invade trust

principal not simply as it was required to ensure his daughter's "happiness," but, rather, "as

said Trustees . . . deem[ed] necessary or desirable for the purpose of contributing to the
reasonable welfare or happiness o f . . . [his] daughter or of her immediate family." This

provision alone, under Massachusetts law, provides an ascertainable standard governing

trustee discretion to distribute trust principal.

In Woodberry v. Bunker, 359 Mass. 239 , 240-241 (1971), this court construed a trust

provision which was similar in its breadth to the trust provision in issue here. There, the settlor

empowered the trustees to distribute principal "as in the opinion of my Trustees shall be

needed for his or her comfortable support, medical or nursing care, or other purposes which

seem wise to my Trustees." In finding that this provision was sufficient to limit trustee
discretion by an ascertainable standard, we reiterated the principle that "[a] fair reading of the

whole of most trust instruments will reveal a 'judicially enforceable, external, and
ascertainable standard1 for the exercise of even broadly expressed fiduciary powers." Id. at

241, quoting from Briggs v. Crowley, 352 Mass. 194 , 201 (1967). See generally Old Colony

Trust Co. v. Silliman, 352 Mass. 6 , 10 (1967); Boston Safe Deposit & Trust Co. v. Stone, 348

Mass. 345 , 351 (1965); Copp v.
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Worcester County Nat'l Bank, 347 Mass. 548 , 551 (1964). Following this principle we

concluded in Woodberry at 243 that "the clause we consider, and others like it, may be
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interpreted and made operable in the following terms. The beneficiary is to be maintained in

accordance with the standard of living which was normal for him before he became a

beneficiary of the trust" (emphasis added). This is precisely the standard to be applied to the

McQuesten trust provision.

The fact that McQuesten used the word "happiness" does not take this trust provision out of

the rule enunciated above. In construing trust terms, it is a fundamental principle of

Massachusetts law "to ascertain the intention of the testator from the whole instrument,

attributing due weight to all its language . . . and to give effect to that intent unless some

positive rule of law forbids" (emphasis added). Hill v. Aldrich, 326 Mass. 630 , 632 (1951).

See Stryker v. Kennard, 339 Mass. 373 , 377 (1959); Jewett v. Brown, 319 Mass. 243 , 248

(1946); Gorey v. Guarente, 303 Mass. 569 , 573-574 (1939); Dumaine v. Dumaine, 301 Mass.

214 , 218 (1938); Dittemore v. Dickey, 249 Mass. 95 ,104-105 (1924).

In reviewing the entire trust instrument we conclude that the word "happiness" was not, as the

I.R.S. suggests, evidence of an intent to establish a trust for the sole benefit and enjoyment of

Gring. Rather, the word was used in the context of a trust instrument which clearly reveals a

concern for preserving the trust fund for McQuesten's lineal descendants alive at Gring's

death. For example, McQuesten limited his daughter's testamentary power of appointment to

members of this class, and named members of the class as takers in default of appointment.

Further, McQuesten added a spendthrift clause to limit the life beneficiary's use of the trust

fund, where no comparable provision was made for the lineal descendants who would take

after Gring's death. (See note 2, supra.) With this evident intent to preserve the trust principal

for lineal descendants alive after Gring's death, the trustees could not, under Massachusetts
law, have distributed trust principal to the life beneficiary
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solely on the basis of her subjective desires. "[l]n the absence of instructions to the contrary [a

trustee is bound] to administer his trust with an eye to the remainder interest" as well as to the

interest of the life beneficiary. Blodget v. Delaney, 201 F.2d 589, 593 (1st Cir. 1953). Accord,

Old Colony Trust Co. v. Silliman, 352 Mass. 6 , 9-10 (1967). In light of these factors, we

conclude that the use of the word "happiness" should not be construed either to alter the clear

intention of the testator to preserve the trust principal for his lineal descendants alive at
Gring's death, or to alter the effect of the rules of construction enunciated in Woodberry v.
Bunker, supra.

The principles announced in Merchants Nat'l Bank v. Commissioner, 320 U.S. 256 (1943), are

not to the contrary. There, the Supreme Court held that a trust provision which allowed

trustees to distribute trust principal to the settlor's wife "at such time . . . as my said Trustee

shall in its sole discretion deem wise and proper for the comfort, support, maintenance, and/or

happiness of my said wife" did not limit trustee discretion by an ascertainable standard. Id. at

257-258. Crucial to the Court's conclusion was the context in which the word "happiness" was
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used. Of determinative weight was the fact that the settlor instructed the trustees to exercise

their discretion "with liberality to my said wife, and consider her welfare, comfort and

happiness prior to claims of residuary beneficiaries under this trust." Id. at 258. Thus, where,

as here, the settlor expressed an intent to limit the life beneficiary's use of the trust fund, and

to preserve the principal for the benefit of lineal descendants remaining at the life beneficiary's

death; and where Massachusetts law limits trustee discretion to invade principal to that

amount which is necessary to maintain the life beneficiary according to his or her normal

standard of living before he or she became a beneficiary of the trust, Woodberry v. Bunker,

supra at 243, the holding of Merchants Nat'l Bank is not determinative.

3. The plaintiffs and the United States are in agreement that, as a general rule, a trustee-

beneficiary normally may
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not participate in decisions regarding distributions of principal to himself. See G. Bogert,

Trusts Section 129 (2d ed. 1965). Such a general rule is consistent with the fiduciary

principles expressed in Worcester County Nat'l Bank v. King, 359 Mass. 231 , 233 (1971),

and in Old Colony Trust Co. v. Silliman, 352 Mass. 6 , 9-10 (1967). See 2 A. Scott, Trusts

Section 170 (3d ed. 1967). The issue thus becomes whether the language of the trust

expresses a contrary intent when examined in light of our established principles of

construction. See, e.g., Putnam v. Putnam, 366 Mass. 261 (1974); Old Colony Trust Co. v.

Silliman, supra.

The trust terms authorize the trustees "at any time that my said daughter may request, or

without such request when the other Trustees may deem it advisable, to pay over to her. . .

such amounts of the principal... as said Trustees may deem necessary or desirable." The

I.R.S. argues that the only reasonable interpretation of the provision is that "said Trustees"

refers to all trustees, including Gring. The plaintiffs concede that the language of the trust is

susceptible of this construction, but contend that a contrary interpretation is possible, and

should be favored in this case. We agree.

First, a conclusion that the words "said Trustees" refer only to the "other Trustees," and not to

Gring, is consistent with the fiduciary concepts discussed above. Second, in that the
distribution of trust principal to the trustee-beneficiary could only be made with the approval of

the independent trustees, 3 A. Scott, Trusts Section 194 (3d ed. 1967), a conclusion that

Gring was entitled to participate in that decision would be of no practical advantage to her.

Thus, a construction of this clause which finds that Gring was able to participate in such

decisions would favor the tax authorities and no one else. The propriety of such a

construction is not to be lightly presumed. "It would be a rare case in which . . . an ambiguity
in a will should be resolved by attributing to the testator an intention which as a practical

matter is likely to benefit the taxing authorities and no one else." Putnam v. Putnam, 366

Mass. 261 . 271 (1974).
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4. A final decree shall be entered in the Probate Court declaring that (1) article Fourteenth of

the McQuesten will provided an objective, ascertainable standard limiting the trustees'

discretion to distribute principal to Gring to the amount necessary to support her in

accordance with her accustomed standard of living; and that (2) the trust provision in article

Fourteenth, as properly construed, excludes Gring from participating in any decision with

respect to the distribution of trust principal to her.

So ordered.

FOOTNOTES

[Note 1] The United States did file an amicus curiae brief in this court subsequent to oral

argument.

[Note 2] "FOURTEENTH: All of the rest and residue of my property I direct shall forthwith be

divided into two equal portions. One of such equal portions I give to my son, George E.

McQuesten, outright. From the other equal portion I give the sum of One Hundred Thousand

Dollars ($100,000) to my daughter, Helen B. Gring, outright, and the balance I give to the

Trustees hereinafter named for the following purposes: To pay over the net income therefrom

to my said daughter, Helen B. Gring, during her life; and I further authorize my Trustees at

any time that my said daughter may request, or without such request when the other Trustees

may deem it advisable, to pay over to her from time to time such amounts of the principal for

her own use as said Trustees may deem necessary or desirable for the purpose of

contributing to the reasonable welfare or happiness of my said daughter or of her immediate

family. Upon the death of my daughter, Helen B. Gring, the whole of the principal of the trust

fund held for her benefit then remaining shall be paid over to such lineal descendants of mine

as my said daughter may in her last will and testament appoint to receive the same. In default

of such appointment, I direct that said trust shall continue and the income thereof be paid over

to the issue then living of my daughter in equal shares per stripes; provided that as any one of

said issue entitled to a share of income shall reach the age of thirty, one-quarter of his

proportionate share of the principal shall be paid over to him, at thirty-five a further quarter, at

forty a further quarter, and at forty-five the remaining portion of his share of the principal; the

trust, however, in any event, to terminate and the shares of the principal not already

distributed to be paid over to such issue per stirpes not later than twenty years and eleven

months after the death of the last survivor of any of such issue who may be living at the time

of my decease. If no issue of my daughter be living at the termination of the trust, I direct that

the principal then remaining shall be paid over to my son, George B. McQuesten, or his blood

issue then living per stirpes, and in the event of the failure of any of the foregoing to survive, I

direct that it be paid over to the Salem Hospital, of Salem, Massachusetts. It is my will and I

direct that the trust fund hereby created for the benefit of my said daughter, Helen B. Gring,
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and her issue, shall be free from any right of assignment or alienation on her part, or from

attachments or any rights of creditors or others having claims upon her."

[Note 3] In the instant case, the plaintiff-executors include Gring's son and daughter and

Lawrence Dana. The defendant-appointees are, again, Gring's son and daughter. The

Attorney General for the Commonwealth, also named as a defendant, essentially has taken a

position of neutrality.

[Note 41 This type of "nonadversary" proceeding is not new to Massachusetts courts. Often a

stakeholder or trustee needs an answer to a current problem, files for instructions, and

obtains a determination where no one else appears.
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Revenue Rulings

Rev. Rul. 2008-22, 2008-16 IRB 796, 04/17/2008, IRC
Sec(s). 2036

Inclusion in gross estate—trusts—retention of power to
acquire property—effect on estate taxes.

Headnote:

IRS provides guidance regarding whether corpus of inter vivos trust is includible in
grantor's gross estate under Code Sec. 2036; or Code Sec. 2038; if grantor retained
power, exercisable in nonfiduciary capacity, to acquire property held in trust by
substituting other property of equivalent value. IRS provides that, for estate tax
purposes, substitution power will not, by itself, cause value of trust corpus to be
includible in grantor's gross estate, provided trustee has fiduciary obligation (under local
law) to ensure grantor's compliance with terms of this power by satisfying itself that
properties acquired and substituted by grantor are of equivalent value and further
provided that substitution power cannot be exercised in manner that can shift benefits
among trust beneficiaries.

Reference(s): H 20,365.02(5); H 20,385.01(10); Code Sec. 2036; Code Sec. 2038;

Full Text:

Issue

Is the corpus of an inter vivos trust includible in the grantor's gross estate under § 2036
or 2038 of the Internal Revenue Code if the grantor retained the power, exercisable in a
nonfiduciary capacity, to acquire property held in the trust by substituting other property
of equivalent value?

Facts

In Year 1, D, a United States citizen, established and funded Trust. Trust is an irrevocable
inter vivos trust for the benefit of D's descendants. T is the trustee of Trust, and D is
prohibited from serving as trustee under the terms of Trust. The governing instrument
provides that D has the power, exercisable at any time, to acquire any property held in
Trust by substituting other property of equivalent value. The power is exercisable by D in
a nonfiduciary capacity, without the approval or consent of any person acting in a
fiduciary capacity. To exercise the power of substitution, D must certify in writing that the
substituted property and the trust property for which it is substituted are of equivalent
value. In addition, under local law, Thas a fiduciary obligation to ensure that the
properties being exchanged are of equivalent value. Under local law, if a trust has two or
more beneficiaries, the trustee has a duty to act impartially in investing and managing
the trust assets, taking into account any differing interests of the beneficiaries. Further,
under local law and without restriction in the trust instrument, T has the discretionary
power to acquire, invest, reinvest, exchange, sell, convey, control, divide, partition, and
manage the trust property in accordance with the standards provided by law.



D dies in Year 2.

Law And Analysis

Section 2036(a) provides that the value of the gross estate shall include the value of all
property to the extent of any interest therein of which the decedent has at any time
made a transfer (except in the case of a bona fide sale for an adequate and full
consideration in money or money's worth), by trust or otherwise, under which the
decedent has retained for life or for any period not ascertainable without reference to the
decedent's death or for any period that does not in fact end before the decedent's death,
(1) the possession or enjoyment of, or the right to the income from, the property, or (2)
the right, either alone or in conjunction with any person, to designate the persons who
shall possess or enjoy the property or the income from the property.

Section 2038(a)(l) provides that the value of the gross estate includes the value of all
property to the extent of any interest therein of which the decedent has at any time
made a transfer (except in the case of a bona fide sale for an adequate and full
consideration in money or money's worth), by trust or otherwise, where the enjoyment
thereof was subject at the date of the decedent's death to any change through the
exercise of a power (in whatever capacity exercisable) by the decedent alone or by the
decedent in conjunction with any other person to alter, amend, revoke, or terminate, or
where any such power is relinquished during the 3-year period ending on the date of the
decedent's death.

In Estate ofJordahl v. Commissioner, 65 T.C. 92 (1975), acq. in result, 1977-2 C.B. 1,
the decedent created an inter vivos trust. Under the terms of the trust, the decedent
reserved the power to substitute other securities or property for those held in trust,
provided the substituted property was equal in value to the property replaced. After the
decedent's death, the Service argued that the trust assets were includible in the
decedent's gross estate under § 2038 because the decedent's power to substitute assets
of equal value could be exercised to alter the beneficial interests in the trust. The court
determined, however, that because the decedent was bound by fiduciary standards and
was therefore accountable in equity to the succeeding income beneficiary and
remaindermen, the decedent could not exercise the power to deplete the trust or to shift
trust benefits among the beneficiaries. Accordingly, the court held that the substitution
power was not a power to alter, amend, or revoke the trust within the meaning of §
2038.

In general, a trustee has a fiduciary duty to the trust and its beneficiaries. As a result,
the trustee is held to a high standard of conduct with respect to the administration of the
trust. A trustee is under a duty to the beneficiaries of the trust to administer the trust
solely in the interest of the beneficiaries. The trustee must act fairly, justly, honestly, in
the utmost good faith, and with sound judgment and prudence. 90A C.J.S. Trusts § 323
(2007). The trustee is also subject to a duty of impartiality that requires the trustee to
take into account the interests of all the beneficiaries for whom the trustee is acting.
Restatement (Third) of Trusts §§ 183 and 232 (2007); 76 Am. Jur. 2d Trusts § 434
(2008). A trustee must administer the trust solely in the interests of the beneficiaries.
Generally, a sale, encumbrance, or other transaction involving the investment or
management of trust property entered into by the trustee for the trustee's own personal
account or which is otherwise affected by a conflict between the trustee's fiduciary and
personal interests may be voidable by a beneficiary affected by the transaction. Uniform
Trust Code § 802 (2005). If a trust has two or more beneficiaries, the trustee must act
impartially in investing, managing, and distributing the trust property, giving due regard
to the beneficiaries' respective interests. Uniform Trust Code § 803 (2005). See also,



Sallee v. Fort Knox National Bank, et. a/., 286 F.3d 878, 891 (6th Cir. 2002)
(distinguishing between a duty of good faith and fair dealing, requiring parties to "deal
fairly" with one another, and the more onerous fiduciary duty that requires a party to
place the interest of the other party before one's own interests).

In situations where the grantor of a trust holds a nonfiduciary power to replace trust
assets with assets of equivalent value, the trustee has a duty to ensure that the value of
the assets being replaced is equivalent to the value of the assets being substituted. If the
trustee knows or has reason to believe that the exercise of the substitution power does
not satisfy the terms of the trust instrument because the assets being substituted have a
lesser value than the trust assets being replaced, the trustee has a fiduciary duty to
prevent the exercise of the power. See Restatement (Third) of Trusts § 75 (2007) and
Uniform Trust Code §§ 801 and 802 (2005).

In the instant case, unlike the situation presented in Estate ofJordahl, the trust
instrument expressly prohibits D from serving as trustee and states that D's power to
substitute assets of equivalent value is held in a nonfiduciary capacity. Thus, D is not
subject to the rigorous standards attendant to a power held in a fiduciary capacity.
However, under the terms of the trust, the assets D transfers into the trust must be
equivalent in value to the assets D receives in exchange. In addition, T has a fiduciary
obligation to ensure that the assets exchanged are of equivalent value. Thus, D cannot
exercise the power to substitute assets in a manner that will reduce the value of the trust
corpus or increase D 's net worth. Further, in view of Ts ability to reinvest the assets and
Ts duty of impartiality regarding the trust beneficiaries, T must prevent any shifting of
benefits between or among the beneficiaries that could otherwise result from a
substitution of property by D. Under these circumstances, D 's retained power will not
cause the value of the trust corpus to be included in D's gross estate under § 2036 or
2038.

Holding

A grantor's retained power, exercisable in a nonfiduciary capacity, to acquire property
held in trust by substituting property of equivalent value will not, by itself, cause the
value of the trust corpus to be includible in the grantor's gross estate under § 2036 or
2038, provided the trustee has a fiduciary obligation (under local law or the trust
instrument) to ensure the grantor's compliance with the terms of this power by satisfying
itself that the properties acquired and substituted by the grantor are in fact of equivalent
value, and further provided that the substitution power cannot be exercised in a manner
that can shift benefits among the trust beneficiaries. A substitution power cannot be
exercised in a manner that can shift benefits if: (a) the trustee has both the power
(under local law or the trust instrument) to reinvest the trust corpus and a duty of
impartiality with respect to the trust beneficiaries; or (b) the nature of the trust's
investments or the level of income produced by any or all of the trust's investments does
not impact the respective interests of the beneficiaries, such as when the trust is
administered as a unitrust (under local law or the trust instrument) or when distributions
from the trust are limited to discretionary distributions of principal and income.

Drafting Information

The principal author of this revenue ruling is Mayer Samuels of the Office of the Associate
Chief Counsel (Passthroughs and Special Industries). For further information regarding
this revenue ruling, contact Mr. Samuels at (202) 622-3090 (not a toll-free call).

© 2008 Thomson/RIA. All rights reserved.
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APPEAL DECISION

Appeal Decision: Approved

Decision Date: 7/10/14

issue:

Hearing Date:

Trust Assets

05/20/14

MassHealth Rep.: Mary Alice Baker

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Notice dated 01/29/13 was sent to the appellant stating that MassHealth had denied her
application for MassHealth benefits due to excess assets (Exhibit 1). The appellant filed
this appeal on 02/13/14 and, therefore, it is timely (see Exhibit 2 and 130 CMR 610.015).
A denial of MassHealth benefits is grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's MassHealth application due to excess assets.

Issue
Pursuant to 130 CMR 520.023(C), was MassHealth correct in counting the assets of an
irrevocable trust in determining the appellant's eligibility?
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Summary of Evidence

The MassHealth representative testified that the appellant filed a MassHealth Senior
Medical Benefit Request (hereinafter "application") on November 6, 2013 (Exhibit 3). The
appellant's application was denied due to excess assets. According to the denial letter,
the excess assets were over the $2000.00 limit. The assets totaled $136,757.00 and
were from a trust valued at $135,054.00, and a bank account of $1703.29. Since at the
time of the notice, the bank account was under $2000.00, the only issue and dispute was
over whether or not assets held in the Y.S. Irrevocable Trust (Y.S. Trust) were countable
(Exhibits 4 & 5).

The MassHealth representative explained that, on June 5, 2007, the appellant as donor
established the Y.S. Trust. One of the appellant's daughters is the trustee, and her
children are the beneficiaries. The appellant cannot become a trustee. According to the
Seventh Article, the donor has no right to alter, amend or revoke the trust. Under the First
Article, the donor is entitled to income of the trust. However, also under the First Article,
"The Trustee shall have no authority or discretion to distribute principal of the Trust to or
for the benefit of the Donor." Under the Fifth Article, the trustee has power to retain any
investment, acquire property, make loans to any individual other than the donor, and
purchase life insurance, annuities or other insurance on the life of the donor (Exhibit 4).
The trust was funded by an August 10, 2007 deed in which the appellant transferred her
home to the trust reserving a life estate (Exhibit 5).

The decision to count the assets of the trust was based upon a memo from MassHealth's
legal division, which held that, even though the trust is irrevocable, the principal is
available to the appellant and therefore is a countable asset. The MassHealth attorney
relied on Articles which gives the trustee broad power and authority to deal with trust
assets such as life insurance. Also, the appellant is entitled to trust income, and has a life
estate interest in the property. Finally, under the Eighth Article, "The Trustee may, to the
extent that the income of the trust generates a tax liability for the Donor, pay such
amounts of income or principal of the trust as the Trustee deems necessary to satisfy
such tax obligation. The Donor retains the right to reacquire the principal of the Trust by
substituting property of an equivalent value" (Exhibit 6).

The MassHealth attorney concluded that the principal from the trust is fully countable. If
the appellant cures the trust, the countability of the property should be evaluated under
relevant MassHealth regulations (Exhibit 6).

The appellant's memo was based upon the perception that MassHealth was counting the
value of the life estate and not trust assets (Exhibit 7).

The record was left open for the appellant to respond to MassHealth's legal arguments
(Exhibit 8).
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According to argument in a memo and addendum from the appellant's attorney, the
trustee is not allowed to distribute principal to the donor, only income. Moreover, just
because the trustee can control the property in the trust does not mean she may make it
available to the appellant. Finally, even though the trustee may pay the appellant's trust
income tax from the trust does not make the entire principal countable because there has
been no trust income to date let alone any income tax owed on the trust (Exhibit 9).

Findings of Fact

The record shows, and I so find:

1. The appellant filed a MassHealth application on November 6, 2013 (Exhibit 3).

2. The appellant's application was denied due to excess assets over the $2000.00 limit
(Exhibit 1).

3. The countable assets at issue were from an irrevocable Y.S. trust valued at
$135,054.00 (Exhibit 1).

4. On June 5, 2007, the appellant as donor established the Y.S. Trust. One of the
appellant's daughters is the trustee, and her children are the beneficiaries. The
appellant cannot serve as trustee (Exhibit 4).

5. The trust was funded by an August 10, 2007 deed in which the appellant transferred
her home to the trust reserving a life estate (Exhibit 5).

6. According to the Seventh Article, the donor has no right to alter, amend or revoke the
trust (Exhibit 4).

7. Under the First Article, the donor is entitled to income of the trust (Exhibit 4).

8. Under the First Article, "The Trustee shall have no authority or discretion to distribute
principal of the Trust to or for the benefit of the Donor" (Exhibit 4).

9. Under the Fifth Article, the trustee has power to retain any investment, acquire
property, make loans to any individual other than the donor, and purchase life
insurance, annuities or other insurance on the life of the donor (Exhibit 4).

10. Under the Eighth Article, "The Trustee may, to the extent that the income of the trust
generates a tax liability for the Donor, pay such amounts of income or principal of the
trust as the Trustee deems necessary to satisfy such tax obligation. The Donor
retains the right to reacquire the principal of the Trust by substituting property of an
equivalent value" (Exhibit 4)
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Analysis and Conclusions of Law

MassHealth regulation 130 CMR 520.023(C)(1), Irrevocable Trusts states.

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust made to or
for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G){2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could not be paid under any circumstances to or
for the benefit of the nursing-facility resident will be considered a transfer for less than
fair-market value and treated in accordance with the transfer rules at 130 CMR
520.019(G).

In the instant appeal, I have found that the appellant file an application for MassHealth on
November 6, 2013. The appellant's application was denied due to excess assets from a
trust valued at $135,054.00. On June 5, 2007, the appellant as donor established the
Y.S. Trust. One of the appellant's daughters is the trustee, and her children are the
beneficiaries. The appellant cannot become a trustee. The trust was funded by an
August 10, 2007 deed in which the appellant transferred her home to the trust reserving a
life estate.

There is no dispute that the trust is irrevocable. Similarly, there is no issue of countable
income. The parties agree that income from the trust is available to the appellant The
fact that the appellant is entitled to income from the trust has no bearing on the issue of
the accessibility of principal.

Herein, the pertinent question is whether the principal of the Y.S. Trust is available to the
appellant under any circumstance, and if so, to what extent? The answer is found in the
simple language of the trust's articles.
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Under the straightforward, unequivocal language of the First Article, "The Trustee shall
have no authority or discretion to distribute principal of the Trust to or for the benefit of the
Donor."

However, MassHealth in its justification for counting the trust's assets argues that,
under the Fifth Article, the trustee has power to retain any investment, acquire property,
make loans to any individual other than the donor, and purchase life insurance, annuities
or other insurance on the life of the donor. MassHealth cites this trustee power as the
prime example of why the trust is countable. I disagree with MassHealth that the above
power gives the appellant access to the principal of the trust. By the terms of the trust,
any and all assets purchased by the trust would be owned by the trust and not the
appellant. More importantly, due to the trustee's restrictions, no such asset would be
made available to the appellant as donor.

MassHealth also cites that, under the Eighth Article, "The Trustee may, to the extent that
the income of the trust generates a tax liability for the Donor, pay such amounts of
income or principal of the trust as the Trustee deems necessary to satisfy such tax
obligation." However, there is no indication that the Trust has ever generated income to
the appellant, and/or that she ever even owed any tax from such income. Accordingly,
there can be no principal of the trust attributable to the appellant on this basis.

In conclusion, the assets of Y.S. Trust are unavailable to the appellant as she does not
have authority to revoke the instrument, and the trustee has no authority to distribute
principal to her. Accordingly, based upon the above cited regulations, this asset should
not have been counted in her eligibility determination.

There remains only a question of the appellant's life estate interest and whether or not
this is a countable asset. MassHealth has yet to make a determination on this asset, and
it is not a subject of this appeal.

The appeal is therefore approved.

Order for MassHealth

Re-open application and determine appellant's eligibility for MassHealth exempting all
trust assets.
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Implementation of this Decision

If this decision is not implemented within 30 days after the date of this notice, you should
contact your local office. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the
address on the first page of this decision.

Stanley Kallianidis
Hearing Officer
Board of Hearings

cc;
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APPEAL DECISION

Appeal Decision:

Decision Date:

Approved

5/15/14

MassHealth Rep.: E. Daniel

Hearing Location: Springfield

Issue:

Hearing Dates:

Appellant Rep.:

130 CMR 520.023

April 04,2014

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

The appellant received a notice dated January 27, 2014 stating: "The Division has denied your
application for Massllealth Standard benefits.,. This is because your countable assets are over the
program limit. The limit is $119,240.00 ibr you and your spouse" 130 CMR 520.003, 520.016(8)."
(Exhibit I).1

The appellant filed this appeal timely on May 10, 2013. (130 CMR 610.015(B); Exhibit 2).

Denial of assistance is valid grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

The appellant's long term care application was denied.

Issue

Is the appellant over the asset limit for long term care eligibility?

' The appellant also appealed a notice dated January 06, 2014 denying benefits due lo incomplete verifications, however
that issue was resolved prior to the hearing.
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Summary of Evidence

MassHealth testified the 90 year old appellant entered a nursing facility on September 18, 2013 and
applied for long term care benefits on November 18, 2013 requesting coverage beginning October
23, 2013, A request for verification was made on November 21. 2013. On January 27, 2014 the
appellant's application was denied for being over the $2,000.00 asset limit for MassHealth long
term care benefits. MassHealth maintains the appellant has countable assets contained in a trust
consisting of a multi family residence valued at $155,638.00. MassHealth submitted the following
into evidence: application, VC-1, Trust document (Exhibit 4) and legal memorandum (Exhibit 5).

The appellant's representative argued the assets consist of a multifamily home in which the
community spouse currently resides and which have been placed in an irrevocable trust. The
home generates income; however the appellant has no access to any of the Trust assets. The
appellant's representative submitted a memorandum in support (Exhibit 6) and argued that she is
unaware of the legal reasoning behind the MassHealth memorandum and requested time to
review and respond.

At the appellant's request the record remained open until April 25, 2014 to submit a Memorandum
in Support responding to the submission by the MassHealth legal division (Exhibit 7).

The MassHealth legal memorandum dated April 04, 2014 argued the income and principal of the
Boudreau Realty Trust (Realty Trust) and the Irrevocable Trust are countable under 130 CMR
520.203(C). The memorandum states that on November 13, 2006 the appellant and her husband
transferred to themselves, for no consideration, real estate located in Southbridge, Massachusetts, as
Trustees of the Realty Trust. The Realty Trust indicates the trustees are to hold the trust property for
the benefit of the beneficiaries. The trustees are to make a distribution of income and principal as
the beneficiaries direct. The Realty Trust also indicates the beneficiaries may terminate the Realty-
Trust at any time and the property shall be conveyed to the beneficiaries. The Schedule of
Beneficial Interest dated November 13, 2006 states 100% of the beneficial interest in the Realty
Trust is held by the "Boudreau Family Irrevocable Trust" (the Irrevocable Trust) which was also
established on November 13, 2006 by the appellant and her husband. On November 07, 2013 the
appellant resigned as Trustee of the Irrevocable Trust assigning all her interest to her spouse.
MassI tealth concludes that prior to this transfer, which occurred within the look back period, the
appellant and her spouse had the authority to transfer trust assets or terminate the Realty Trust
therefore this assignment is a disqualifying transfer,

The MassHealth memorandum argues applicants for MassHealth have the burden to prove their
eligibility including total countable assets are below $2,000.00. 130 CMR 520.007 slates countable
assets include assets to which the applicant would be entitled whether or not these assets are
actually received when the failure to receive such assets results from the action or inaction of the
applicant or person acting on his or her behalf. Medicaid is a statutory program governed by
regulations and is not a program in equity and cannot be trumped by common law, state law or
equitable principals and is designed to provide health care for the poor, and that individuals are
expected to deplete their own resources before obtaining assistance from the government. This
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sentiment is echoed by the Supreme Judicial Court in Cohen v. Comm 'r of the Div. of Med
Assistance, 423 Mass. 299, 403 (1996). The SJC stated when evaluating a trusts under Medicaid
eligibility determination, the common law of trusts and general trust laws principals cannot be used
to circumvent the Medicaid statute "for the purpose of having your cake and eating it too." "The
purpose of the statute is to prevent individuals from using trust law to ensure their eligibility for
Mcdicaid coverage, while preserving their assets for themselves or their heirs." Lebou v. Comm >
of the Div. ofMed. Assistance, 433 Mass. 171, 172 (2001). "The issue is not whether the trustee
has the authority to make payments to the grantor at a particular moment in time. Rather, if there is
any state of affairs, at any time during the operation of the trust, that would permit the trustee to
distribute trust assets to the grantor, those assets count in calculating the grantor's Medicaid
eligibility." Doherry v. Director of the Office oj Medicaid, 74 Mass. App. Ct. 439, 443 (2009).

MassHealth asserts all assets in the Realty Trust and the Irrevocable Trust are countable in
determining the Appellant's eligibility as they are self-settled inter vivos trusts. In accordance with
42 U.S.C. §1396p(d)(2)(B) the portion of the Trust attributed to the assets of the applicant and/or
their spouse shall be considered available. Since the Appellant established and funded both Trusts
then all the assets in the Trusts are considered available. The federal Medicaid statute provides that
the countability of a self-settle inter vivos trust is made without regard to whether the Trustee can
exercise discretion under the trust or whether distributions may be made from the trust. MassHealth
asserts federal Medicaid law effectively "creates a presumption that trusts containing the assets of
an applicant and/or spouse are countable lor eligibility determination." 42 U.S.C. §1396p at seq.
The federal Medicaid statute dictates that in the case of an irrevocable trust "if there is any
circumstances under which payment from the trust could be made to or for the benefit of the
individual, the portion of the corpus from which, or the income on the corpus from which, payment
to the individual could be made shall be considered resources available to the individual." (42
U.S.C. §1396p(d)(3)(B)(i)).

MassHealth maintains the circumstances under which the value of the Irrevocable Trust can be
made available to the Appellant (Paragraph 4.4 gives the Trustees broad powers and authority to
deal with Trust assets, including the to (d) invest principal and income; (e) sell, exchange or
otherwise dispose of or encumber property; (i) determine what part of Trust property is income or
principal; and (k) borrow or lend. Paragraph 5.2 allows any beneficiary to disclaim his or her
interest in the Trust. Paragraph 6 the Trustee has the authority to pay the appellant's estate or taxing
authority). These arc the "any circumstance" or "peppercorn of discretion" which allow the Trustee
to use the principal could be used for the benefit of the Appellant and pursuant to the Mcdicaid
statute the trust principal is therefore countable. As a result the Boudreau Realty Trust and the
Boudreau Family Irrevocable Trust are fully countable in MassHealth eligibility determination 130
CMR 520.023, 42 U.S.C. §1396p(d).

MassHealth concludes the appellant cannot credibly claim the real estate held in the Trust is
available for her to: (1) reside in it; (2) use countable assets to pay expenses and maintenance for
its upkeep; (3) claim payment of real estate taxes as deductions; (4) obtain a more favorable tax
basis, but then state it is not available because she seeks taxpayer funded nursing facility care.
The claim that she is only entitled to Trust income, which the Trust has never produced, while
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simultaneously claiming she is not entitled an access principal when she was and her spouse were
living in the Trust principal since it was transferred in 2006, demonstrates the incongruity of
finding the Trust principal unavailable. Such an arrangement is an example of "having your cake
and eating it to" Cohen v. Comm'r of the Div of Med Assistance, 423 Mass. 399, 403 (1996).
MassHealth concludes that if the Trust is found to be not countable the matter should be
remanded to assess and evaluate regarding a disqualification of resources (See Exhibit 5).

The appellant's memorandum argues that the property is not countable in determining eligibility
for the following reasons: (5) The real estate is held in Trust and the appellant has no access to the
principal in the Trust; and there are no circumstances under which the real property could be
distributed to the appellant or community spouse; (ii) The community spouse derives rental
income from the Trust property; (iii) The real estate is business property essential to the
community spouse for self-support because of the rental income it generates, (iv) The community
spouse is entitled to retain the "excess" assets as part of an increased community spouse resource
allowance; (v) The denial notice does not cile the specific grounds upon which the denial is
based and therefore is defective on its face; (vi) The appellant claims hardship, since she has and
had no control over the asset once she conveyed her income interest from the Trust to her
husband. The representative concludes to deny long term care benefits, places the appellant at
grave risk as set forth in 130 CMR 520.19 (L) (See Exhibit 6).

The appellant submitted an additional memorandum within the required time limits arguing that
MassHealth is singling out Trust provisions and taking them out of context to fabricate a
"circumstance" that would make the Trust assets countable. MassHealth states that Medicaid law
requires only one circumstance to find the principal countable, and refers to paragraphs
pertaining to a beneficiary's power of appointment. These provisions do not expand in any way
the income interest of the beneficiary which now belongs to the community spouse, but simply
allows a beneficiary to appoint the interest he may have. In fact, the income interest terminates at
death so the power of appointment cannot, in any way, expand the beneficiary's right to access
principal. The appellant and her spouse retained the income interest only and divested the right to
principal when the Trust was created in 2006. The general Trust provisions regarding power of
appointment are a nullity and hence no basis for asserting the "any circumstance" required to
render the Trust assets countable. MassHealth refers to paragraph 4.4 as the "circumstance"
which renders the Trust assets countable. Paragraph 4.4 refers to the "General" powers and
authority of the Trustee. Again, MassHealth has selectively ignored the actual language of the
Trust. The actual wording of the Trust provision includes the words "except as otherwise
provided herein". "Except as otherwise provided herein" means that if the substantive Trust
provisions limit the beneficiary's interest to income only, then, the Trust has already "otherwise
provided herein" that the applicant or her spouse have no interest in the principal of the Trust. If a
Trust provision is limited in scope, it cannot be used to expand the authority of the Trustee
beyond its own limits. The regulations recognize that there arc situations where irrevocable
Trusts may not be countable. See 130 CMR 520.023(C)(2). (Exhibit 8).
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Findings of Fact

Based on a preponderance ol'the evidence. 1 find the following:

1. The appellant entered the nursing facility on September 18, 2013 and applied for long term
care benefits on November 18, 2013 requesting coverage beginning October 23, 2013.

2. On January 27, 2014 the appellant's application was denied for being over the $2,000.00
asset limit for MassHealth long term care benefits as MassHealth maintains the appellant
has access to countable trust assets in the amount of $155,638.00.

3. On November 13, 2006 the appellant and her husband created a Really Trust transferring
real estate located in Southbridge. Massachusetts, to the realty trust

4. The Really Trust states "The trust may be terminated at any time by the Beneficiaries... In
case of any such termination, the Trustees shall transfer and convey the entire Trust
property to the Beneficiaries in proportion to their respective interests."

5. On November 13, 2006 the appellant and her husband created an Irrevocable Trust.

6. The Schedule of Beneficial Interest of the Realty Trust states 100% of the beneficial interest
in the realty trust is held by the Irrevocable Trust.

7. On November 07. 2013 the appellant resigned as Trustee of the Irrevocable Trust assigning
all her interest to her spouse.

Analysis and Conclusions of Law

The appellant is a 90 years old resident of a nursing facility who applied for MassHealth benefits
on December 03, 2012. On November 13, 2006, the appellant and her husband established a
Realty Trust and an Irrevocable Trust; therefore, regulations at 130 CMR 520.023 (Trusts or
Similar Legal Devices Created on or after August 11, 1993) are controlling.

MassHealth maintains the property contained in the Realty Trust is countable when determine
eligibility for the appellant's nursing home stay and as a result the appellant is over the asset limit
for Massllcalth long term care benefits. MassHcalth's argument focuses on the language contained
in sections 1.2,, 2, 3.1., 4.4.. 5.3., and 6.5., of the Irrevocable Trust2 maintaining those provisions

2 1. The Trust Fund 1.2. The Trust created by this agreement shall be irrevocable. I may not revoke or amend this
agreement in any way. My trustee, however, may at any time, or from time to time, amend any administrative
provisions of this trust by any instrument in writing signed and acknowledged by my trustee. For purposes of the
foregoing, the term "administrative provision" refers 10 any provision of the trust dealing with the management and
administration of the trust, and in no event shall any such amendment affect, enlarge, or shift any beneficial interests
created hereunder. 2 Payment of Income and Principal If any property is place in trust during my life, my trustees
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allow access to the principal of the Irrevocable Trust under 130 CMR 520.023(C)(l)(d)3,
however I do not agree.

MassI lealth has the obligation to scrutini/e trust documents as the long term care program is
designed to assist in providing health care for the poor and as a result those individuals are
expected to deplete their own resources before obtaining assistance from the government.
However while there are individuals and trusts which go to great lengths to appear to transfer
funds out of their control while administering the trust in a manner that they maintain authority
over the funds, there arc also legitimate trusts that have been drafted to provide for a family
member in life as well as preserving and protecting assets for beneficiaries upon the family
member's death that are not an attempt of the applicant/beneficiaries to "have their cake and cat
it to."

The appellant was a trustee of the Realty Trust and the Irrevocable Trust and was limited to and
bound by the fiduciary obligations set forth in each trust document. The Realty Trust holds title
to the real estate for the benefit of the beneficiaries, who as listed on The Schedule of Beneficial
Interest as the Irrevocable Trust. There is no provision which allows the appellant to revoke the
Realty Trust as only the beneficiary of the Really Trust, which is the Irrevocable Trust, can
terminate the Realty Trust.

As for the Irrevocable Trust. Paragraph two of the trust indicates the appellant is an income
beneficiary only and shall have no right to the principal of the trust. While MassHealth alleges
access to the trust principle through a number of provisions within the Irrevocable Trust (See
sections 3.1., 4.4., 5.3., and 6.5). these conditions do not allow the appellant to circumvent the

may pay me or may pay on my behalf as much of the income of the trust as it shall determine its sole and
nonrevievvablc discretion to be necessary for my care and well-being. Any income not so paid may be accumulated
and added to the principal. The principal may be distributed to or for the benefit of my daughter... at any time and
from time to time as the trustees may in their sole discretion determine. Any principal not distributed shall be held
umil the termination of the trust. 3 Distribution of Trust Assets 3.1. Disposition upon im death (a) Pa\e
undistributed income to or for the benefit of any on or more of my spouse, my children, their spouses and issue, or to
my siblings or their spouses and issue, as I shall appoint by wil l ; and (b) Pay the remaining principal and
undistributed income to my daughter ....4. The Trustee 4,4. General powers of trustee In addition to all common
law and statutory authority, my trustee, except as otherwise provided, shall have the power without approval of any
court and in any manner it considers advisable: (d) to invest income and principal without subject to the legal
limitations on investment by fiduciaries; (c) to sell, mortgage, exchange, tease, or otherwise dispose of or encumber
any property on any terms, no purchaser being bound to see to the application of any proceeds and whether or not the
effect thereof extends beyond the terms of this trust; (i) determine what pan of the trust property is income and what
part is principal; (k) to borrow or lend any amount: ... 5. Beneficiaries' Interests and Powers 5.3. Payment for
beneficiaries (a) income payable to a person and income or principal that in the discretion of my trustee may be paid
to a person may be used by my trustee for the person's benefit whether or to that person us legally competent or
under conservatorship or guardianship. 6. Taxes and Other Payment!! 6.5. Right of substitution I retain the right to
reacquire the principal of this trust by substituting property of an equivalent value therefore.
' (C) Irrevocable Trusts. (1) Portion Payable, (d) The home or former home of a nursing-facility resident or spouse
held in an irrevocable trust that is available according to the terms of the trust is a countable asset. Where the home
or former home is an asset of the trust, it is not subject to the exemptions of 130 CMR 520,007(G)(2) or
520.007(G)(8).
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purpose of the Irrevocable Trust. The provisions highlighted by Massl Icalth contain the usual
language which details the fiduciary obligation of a trustee and grants customary authority to the
administration of a trust, and do not constitute the "peppercorn" which MassHealth is claiming.
Further these provisions do not eliminate language which definitively denies the appellant access
to principal and affirmatively state the Trust is irrevocable as MassHealth suggest. Lastly,
because the appellant is not a beneficiary of the Irrevocable Trust, she has no authority to compel
the Trustees of the Irrevocable Trust to take any such actions. As a result 1 find nothing in either
the Realty Trust or Ihe Irrevocable Trust documents which allows either Trust to be revoked or
allow trust principal to be distributed to the appellant and this appeal is approved.

Regarding Appellant's counsel argument that on November 07, 2013 the appellant transferred
her income interest in the Irrevocable Trust to her community spouse under 130 CMR
520.016(b)(3)4 and MassHcallh's request that if the Trust is found not to be countable the matter
should be remanded to evaluate potential disqualification; the transfer of the appellant's trust
income interest to her spouse has no effect on the countability of the asset which is the subject of
this appeal. Further although any transfer of a resource within the look back period potentially
effects eligibility, this issue may be moot as all income including spousal income must be
considered when determining the countable income of the household under 130 CMR
520.023(C)(l)(b)5 and 130 CMR 520.009.ft In addition there is no need to remand the issue to
MassHealth as they will be required to rcdctermine the appellant's long term care eligibility after
disregarding assets contained in the Realty Trust and can make a determination as whether it will
take any additional action with regard to the appellant's income and or eligibility they deem
appropriate at that time.

Order for the MassHealth

Rcdeterminc long term care eligibility as of date of application after disregarding assets contained
in The Boudreau Really Trust.

4 130 CMR 520.0l6(b)(3) concerns Post-Eligibility Transfer of Assets'1 and not income and is therefore not
applicable. 130 CMR 520.0l6(b)(3) Post-Eligibility Transfer of Assets, (a) To meet the needs of the community
spouse and to allow the continuing eligibility of the institutionalized spouse, the MassHealth agency allows the
institutionalized spouse, after he or she has been determined eligible for MassHealih Standard, to transfer assets to or
for the sole benefit of the community spouse in accordance with 130 CMR 520.016(B)( 1) and (2).
5Trusts or Similar Legal Devices Created on or after August 11, 1993 (C) Irrevocable Trusts. ( I ) Portion Payable.
(b) Payments from the income or from the principal of an irrevocable trust made to or for the benefit of the
individual are countable income.
'' Countable-Income Amount (A) Overview. ( I ) An individual's and the spouse's gross earned and unearned income
less certain business expenses and standard income deductions is referred to as the countable-income amount. In
determining gross monthly income....
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Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHeallh Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings, Division of
Medical Assistance, at the address on the first page of this decision.

Brook Padgett
Hearing Officer
Board of Hearings

cc: Springfield MliC

Page 8 of Appeal No.: 1401798



EXHIBIT F - Fair Hearing Decision 1215864 (9 pages)



Office of Medicaid
BOARD OF HEARINGS

Appellant Name and Address:
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Appellant Representative: MassHealth Representative:
Cristin Rossini
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APPEAL DECISION

Appeal Decision: Approved; Remand Issue: Long Term Care

Decision Date: 3/7/13 Hearing Date: 11/26/2012

MassHealth Rep.: Cristin Rossini Appellant Rep.:

Hearing Location: Springfield MassHealth Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts Genera! Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated 07/12/2012, MassHealth denied appellant's application for
MassHealth long term care (LTC) benefits because MassHealth determined that assets
held in trust are countable and exceed program limits (130 CMR 520.003, 520.023;
Exhibit 1). The appellant filed this appeal in a timely manner on 07/25/2012 (130 CMR
610.015(6); Exhibit 2). A hearing was scheduled to take place at the Springfield
MassHealth Enrollment Center (MEC) on 10/29/2012; however, it was rescheduled to
take place on 11/26/2012 because the MEC was closed due to inclement weather
(Exhibits 3A and 3B). Denial of assistance is valid grounds for appeal (130 CMR
610.032).

Action Taken by MassHealth

MassHealth denied appellant's application for MassHealth long-term care benefits.

Issue
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003,
520.023, in determining that assets held in trust are countable to appellant and exceed
program limits.
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Summary of Evidence

The MassHealth representative testified that the appellant, an 83 year old widow, entered
a skilled nursing facility on 07/26/2006, A MassHealth long term care application was
submitted on her behalf on 05/31/2012, seeking MassHealth eligibility beginning
05/24/2012 (Exhibit 5). Since she was first institutionalized, the appellant privately paid
for her care until 05/24/2012. On 07/12/2012, MassHealth denied appellant's application
due to assets of $503,807.00, that were in excess of the $2,000.00 program limits. The
countable assets are comprised of $607.00 in cash in a bank account and $503,200.00 of
real estate held in trust and deemed countable to appellant (Exhibit 1).

At issue is a trust executed by the appellant on 12/07/2006 (Exhibit 6). The trust is an
irrevocable trust and appellant is the grantor of the trust. On or about 12/07/2006, the
appellant transferred her real estate to the trust, her son being appointed as trustee.
Trust provisions include the following uncontested provisions:

Article First (C) states that "this trust is irrevocable..."
Article Second states that

The trust property shall be disposed of in the following manner:
A) During the life of the appellant, the trustees shall periodically distribute as much of

the net income as they in their sole discretion deem necessary to or for the benefit
of the appellant. There shall be no distribution of principal to or for the benefit of
the appellant during her lifetime.

B) The appellant reserves to herself the right to reacquire particular trust assets by
substituting assets of equal value.

C) 1. The appellant shall have the right to reside at the home owned by the trust, for
the rest of her life; PROVIDED, however, that she is mentally, physically, and
financially able to maintain the property and voluntarily chooses to do so.
2. The trustees shall not sell or otherwise dispose of or encumber said residence
without the written consent of the appellant or her personal representative which
may include her guardian, conservator or agent servicing with a valid power of
attorney.

D) 1. In lieu of paying rent to the trust, the appellant shall be solely responsible for
the payment of all home equity and mortgage loans, utilities, insurance, real estate
taxes and normal maintenance and cosmetic repairs for as long as she shall
occupy the property...

F) Upon the death of the appellant, the trustees shall administer and distribute the
principal, accumulated and undistributed net income of the trust property according
to the then current schedule of beneficial interest executed and filed with the
trustees. Once such distribution has been completed, the trust shall be terminated
and appropriate notice recorded in any registry of deeds in which this trust or
certificate of trust is recorded, if necessary.

G) The appellant shall have a special power of appointment of the trust principal.
This power may be exercised only in favor of the appellant's children and other
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issue, and the spouses of such children and other issue, in such amounts,
proportions and manner, in trust or otherwise, as the holder of the power may
designate. The holder of the special power of appointment may not exercise the
same in favor of herself, her creditors, her estate or the creditors of her estate.
Such power may be exercised by will, trust or separate writing duly signed by the
appellant, and duly notarized...

Article Tenth states that the appellant expressly waives any and all rights which she may
have, by operation of law or otherwise, to revoke, amend or otherwise change this
declaration of trust or any of the provisions hereof. The appellant may, however, from
time to time change the schedule of beneficial interest referred to in Article Second,
paragraphs E and F.

Through a legal opinion submitted at hearing, and through a reply to the appellant's
response to the legal opinion, MassHealth analyzed the trust under provisions of 42 USC
§ 1396p(d), and 130 CMR 520.023(C), as the trust is irrevocable and dated after 1993.
Specifically, MassHealth argues that under 130 CMR 520.023(C)(1)(a), 42 USC §
1396p(d)(3)(B)(i); and 42 USC § 1396p(d)(2)(B), 42 USC § 1396p(d)(2)(C)(ii). there are
circumstances under the trust provisions that would allow appellant to access the corpus
of the trust, and therefore the resources are considered available and countable to
appellant. Citing Dohertv v. Director of the Office of Medicaid. 74 Mass. App. Ct. 439,
443 (2009), MassHealth argues that although Article Second of the trust states that the
appellant does not retain any interest in trust principal, the countability of trust principal is
not predicated on merely one trust provision, and the whole of the instrument must be
reviewed. MassHealth notes that pursuant to Article Second (C) of the trust, appellant
has a right to live in the property held in trust for so long as she desires and is able;
pursuant to Article Second (G), the appellant has the power to appoint the trust principal
to her children and grandchildren; and Article Tenth, she retains the power to change the
schedule of beneficiaries. MassHealth asserts that these powers render the trust
principal within appellant's control. MassHealth also asserts that the appellant has control
over the principal under Article Second of the trust that states that she can reacquire
particular trust assets by substituting assets of equal value. Citing Cohen v. Comm'r,
Division of Medical Assistance. 423 Mass. 399, 416 (1996), MassHealth argues that
because there are circumstance under which principal can be made available or used for
appellant's benefit, the trust principal is countable in determined appellant's MassHealth
eligibility (Exhibits 7 and 10).

In a post hearing memorandum, appellant counsel asserts that the appellant was
exercising her right to arranger her affairs in any manner she chose prior to the 60-month
Medicaid look back period. He further argues that the trust assets are not available to the
appellant and should not be countable in an eligibility determination. The trust allows for
discretionary distributions of income to the appellant, and as such the income from the
trust is countable; however, there have been no such disbursements to the appellant.
The trust gives no latitude to the trustee to distribute principal and the trustee has no
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combination of powers that would make a distribution of principal possible without
violating both the terms of the trust and the trustee's fiduciary duty. Although the
appellant had the right to live in the property held in the trust, it is not available to her.
MassHealth must took at all terms of the trust and read them together to understand the
meaning of the trust, citing Dohertv v. Director of the Office of Medicaid. 74 Mass.App.Ct.
439 (2009). Additionally, the appellant's special power of appointment dose not give her
control or ownership over the trust property, especially because the power expressly
prohibits her form exercising the power in favor of herself, her creditors, her estate, or the
creditors of her estate. Finally, counsel argues that the trustee power to convert the
principal into an income producing asset has no effect on the trust (Exhibits 9 and 11).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. Appellant is an 83 year old widow who entered a skilled nursing facility on
07/26/2006.

2. A MassHealth long term care application was submitted on her behalf on
05/31/2012, seeking MassHealth eligibility beginning 05/24/2012.

3. On 07/12/2012, MassHealth denied appellant's MassHealth application due to
assets in excess of program limits comprised of $607.00 in cash held in a bank
account and $503,200.00 in real estate held in trust and deemed countable to
appellant (Exhibit 1).

4. On 12/07/2006, appellant transferred her real estate consisting of two parcels, to
the trust, with her son serving as trustee.

5. The trust is an irrevocable trust and appellant is the grantor of the trust.

6. Appellant's husband predeceased the creation of the trust.

7. Article First (C) of the trust states that "this trust is irrevocable..,"

8. Article Second states that "the trust property shall be disposed of in the following
manner:

A) During the life of the appellant, the trustees shall periodically distribute as much
of the net income as they in their sole discretion deem necessary to or for the
benefit of the appellant. There shall be no distribution of principal to or for the
benefit of the appellant during her lifetime.
B) The appellant reserves to herself the right to reacquire particular trust assets by
substituting assets of equal value.
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C) 1. The appellant shall have the right to reside at the home owned by the trust
for the rest of her life; PROVIDED, however, that she is mentally, physically, and
financially able to maintain the property and voluntarily chooses to do so.

2. The trustees shall not sell or otherwise dispose of or encumber said
residence without the written consent of the appellant or her personal
representative which may include her guardian, conservator or agent servicing with
a valid power of attorney.
D) 1. In lieu of paying rent to the trust, the appellant shall be solely responsible for
the payment of all home equity and mortgage loans, utilities, insurance, real estate
taxes and normal maintenance and cosmetic repairs for as long as she shall
occupy the property...
F) Upon the death of the appellant, the trustees shall administer and distribute the
principal, accumulated and undistributed net income of the trust property according
to the then current schedule of beneficial interest executed and filed with the
trustees. Once such distribution has been completed, the trust shall be terminated
and appropriate notice recorded in any registry of deeds in which this trust or
certificate of trust is recorded, if necessary.
G) The appellant shall have a special power of appointment of the trust principal.
This power may be exercised only in favor of the appellant's children and other
issue, and the spouses of such children and other issue, in such amounts,
proportions and manner, in trust or otherwise, as the holder of the power may
designate. The holder of the special power of appointment may not exercise the
same in favor of herself, her creditors, her estate or the creditors of her estate.
Such power may be exercised by will, trust or separate writing duly signed by the
appellant, and duly notarized..."

9. Article Tenth of the trust states that the appellant "expressly waives any and all
rights which she may have, by operation of law or otherwise, to revoke, amend or
otherwise change this declaration of trust or any of the provisions hereof. The
appellant may, however, from time to time change the schedule of beneficial
interest referred to in Article Second, paragraphs E and F."

Analysis and Conclusions of Law

In the case at hand, there are no factual disputes; rather, the issues revolve around the
interpretation of the language of the various trust provisions involved. The trust is
properly considered in the context of both state and federal law applying to trusts created
after 1993, of which pertinent sections follow;

Federal law at 42 U.S.C. 1396p (d)(3)(B)(i) states:

In the case of an irrevocable trust, if there are any circumstances under
which payment from the trust could be made to or for the benefit of the
individual, the portion of the corpus from which, or the income on the
corpus from which, payment to the individual could be made shall be
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considered resources available to the individual, and payments from that
portion of the corpus or income (emphasis added).

Regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or
after August 11, 1993, and follows in pertinent part:

(C) Irrevocable Trusts.

(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable
trust made to or for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable
trust made to another and not to or for the benefit of the nursing-facility
resident are considered transfers of resources for less than fair-market
value and are treated in accordance with the transfer rules at
130 CMR 520.019(6).

(d) The home or former home of a nursing-facility resident or spouse
held in an irrevocable trust that is available according to the terms of the
trust is a countable asset. Where the home or former home is an asset
of the trust, it is not subject to the exemptions of
130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility resident
will be considered a transfer for less than fair-market value and treated in
accordance with the transfer rules at 130 CMR 520.019(G).

Following is a summary of the powers and provisions pursuant to the Trust:

Article First (C) states that "this trust is irrevocable..."

Article Second states that
The trust property shall be disposed of in the following manner:

A) During the life of the appellant, the trustees shall periodically distribute as much of
the net income as they in their sole discretion deem necessary to or for the benefit
of the appellant. There shall be no distribution of principal to or for the benefit of
the appellant during her lifetime.
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B) The appellant reserves to herself the right to reacquire particular trust assets by
substituting assets of equal value.

C) 1. The appellant shall have the right to reside at the home owned by the trust, for
the rest of her life; PROVIDED, however, that she is mentally, physically, and
financially able to maintain the property and voluntarily chooses to do so.

D) 2. The trustees shall not sell or otherwise dispose of or encumber said residence
without the written consent of the appellant or her personal representative which
may include her guardian, conservator or agent servicing with a valid power of
attorney.
1. In lieu of paying rent to the trust, the appellant shall be solely responsible for
the payment of all home equity and mortgage loans, utilities, insurance, real estate
taxes and normal maintenance and cosmetic repairs for as long as she shall
occupy the property...

F) Upon the death of the appellant, the trustees shall administer and distribute the
principal, accumulated and undistributed net income of the trust property according
to the then current schedule of beneficial interest executed and filed with the
trustees. Once such distribution has been completed, the trust shall be terminated
and appropriate notice recorded in any registry of deeds in which this trust or
certificate of trust is recorded, if necessary.

G) The appellant shall have a special power of appointment of the trust principal.
This power may be exercised only in favor of the appellant's children and other
issue, and the spouses of such children and other issue, in such amounts,
proportions and manner, in trust or otherwise, as the holder of the power may
designate. The holder of the special power of appointment may not exercise the
same in favor of herself, her creditors, her estate or the creditors of her estate.
Such power may be exercised by will, trust or separate writing duly signed by the
appellant, and duly notarized...

Article Tenth states that the appellant expressly waives any and all rights which she may
have, by operation of law or otherwise, to revoke, amend or otherwise change this
declaration of trust or any of the provisions hereof. The appellant may, however, from
time to time change the schedule of beneficial interest referred to in Article Second,
paragraphs E and F.

As the MassHealth attorney states, "Congress and courts have recognized and rejected
the use of trusts as devices to shelter assets for the benefit of the family members while
simultaneously obtaining taxpayer funded Medicaid benefits.1" See Exhibit 10. The

1 The MassHealth attorney cites and summarizes the holding in the following cases: Cohen v.
Commissioner of Div. of Med Assistance, 423 Mass. 399, 416 (1996) (explaining that the rule
for self-settled trusts is addressed to an arrangement "concocted for the purpose of having your
cake and eating it too), Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439,
443 (2009) (Medicaid applicants are prohibited from receiving public health care assistance
while also preserving assets for their heirs through the use of a trust which purported to cut off
applicant's ability to access the trust principal), Victor v. Massachusetts Executive Office of
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Massachusetts Supreme Court and the Appellant Courts have provided guidance in the
interpretation of the federal and state laws regarding trusts. While appellant correctly
notes that the court in Doherty v. Director of the Office of Medicaid does recognize that
assets held in trust can be so insulated as to render the assets non countable in a
determination of Medicaid eligibility, the "any circumstances" test mandated by both
federal and state law does effectively create a presumption that a self-settled, inter vivos
trust established by an applicant or spouse or funded with an applicant's assets is
countable in an eligibility determination.2 I find in this case, the trust provisions,
considered collectively,3 do not create circumstances, not even a peppercorn, in which
the appellant can exercise discretion to access trust principal.

The following facts are clear and undisputed. The appellant is the grantor of the trust and
her son is the trustee. The date of the transfer of the real estate into the trust was prior to
the 60-month look back period from the date the appellant applied for MassHealth
benefits. The value of the real estate held in the trust is $503,200.00. The appellant has
access to the income from the trust; and up until the date of the hearing, there has been
none.

MassHealth argues that the provisions of the trust give the appellant the power and
control over the principal, making the total value available to her under some
circumstances. Counsel for the appellant denies the assertion and argues that none of
the principal is available to the appellant. I agree with appellant's counsel. The appellant
cannot, without violating a provision of the trust, take back the real estate held in the trust,
unless she replaces it with something of equal value. Likewise, the trustee cannot convey
the real estate back to the appellant without violating the trust or his fiduciary duties.
Accordingly, I find that the language of the trust does not violate the regulations or case
law and as such, the principal of the trust is not countable in a long term care eligibility
determination.

This appeal is approved and remanded for MassHealth to make an eligibility
determination.

health & Human Services, Mass. App. Ct. 1, 28 Decision 09-P-1361 (July 21, 2010) (Court
upheld the Agency's determination that a trust established by the applicant's husband during
his lifetime but funded by the husband's Last Will & Testament, was nonetheless countable to
the applicant in an eligibility determination; and Lebow v. Commissioner of Div. of Med.
Assistance, 433 Mass. 171, 173 (2000), (Medicaid applicants are expected to deplete their own
resources before obtaining assistance from the government).
2 See Cohen, "if there is a peppercorn of discretion, then whatever is the most the beneficiary
might under any state of affairs receive in the full exercise of that discretion is the amount that
is counted as available for Medicaid eligibility."
3 See Dohertv. a "clause may not be read in isolation; rather, it must be construed and qualified
in light of the trust instrument as a whole."
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Order for Mass Health

Rescind the denial notice dated 07/12/2012. Redetermine eligibility based on an
application date of 05/31/2012. Do not count the principal of the trust. Notify appellant of
eligibility. Include appeal rights.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you
should contact your MassHealth Enrollment Center. If you experience problems with the
implementation of this decision, you should report this in writing to the Director of the
Board of Hearings at the address on the first page of this decision.

Marc Tonaszuck
Hearing Officer
Board of Hearings

cc: MassHealth Representative: Maryellen Sullivan
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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, ss. SUPERIOR COURT
CIVIL ACTION
No. WOCV2013-02013A

ALICE O'LEARY
vs.

KRISTIN THORN.
Director of the Office of Medicaid.

Executive Office of Health and Human Services

MEMORANDUM OF DECISION AND ORDER ON
PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS

INTRODUCTION i

This is an action for judicial review pursuant to G. L. c. 30A, § 14, whereby Plaintiff, """

challenges a decision by the Office of Medicaid's (hereinafter MassHealth) denial of her

application for Medicaid benefits. The Plaintiff now moves for judgment on the pleadings

pursuant to Mass. R. Civ. P. 12 c ). For the following reasons, the Plaintiffs Motion for

Judgment on the Pleadings is ALLOWED.

BACKGROUND

This case arises out of the denial of the plaintiffs application for Medicaid benefits.

MassHealth found that the plaintiffs countable assets included the value of real estate that the

plaintiff held in an irrevocable trust. MassHealth held that because the powers that the Trustee

had under the trust," render the trust principal within (plaintiffs) control", the trust property was

considered a countable asset. The plaintiff challenges the determination that the trust principal is

a countable asset.



DISCUSSION

I. Standard of Review

Pursuant to G. L. c. 30A, § 14 (5), judicial review is limited to the administrative record.

A party appealing a Department decision bears the heavy burden of demonstrating its invalidity.

See Springfield v. Dep't of Telecommunications & Cable, 457 Mass. 562, 567-568 (2010).

Further, courts must give due deference to the "experience, technical competence, and

specialized knowledge of the agency, as well as to the discretionary authority conferred upon it."

G. L. c. 30A, § 14 (7). Conversely, a court may reverse, remand, or modify an agency's decision

if it determines that the substantial rights of a party were prejudiced because the agency's

decision was unsupported by substantial evidence or was arbitrary and capricious. See G. L. c.

30A, § 14 (7).

Substantial evidence is "such evidence as a reasonable mind might accept as adequate to

support a conclusion." G. L. c. 30A, § 1 (6); Murphy v. Contributory Retirement Appeal Ed., 463

Mass. 333, 344 (2012). When applying the substantial evidence test, the court must take into

account "the entire record," including "both the evidence supporting the [Department's]

conclusion and whatever in the record fairly detracts from the weight of that evidence." Covell v.

Dep't of Social Servs., 439 Mass. 766, 783 (2003). Additionally, a decision is arbitrary and

capricious when there is no rational explanation that reasonable people might support. Garrity v.

Conservation Comm 'n ofHingham, 462 Mass. 779, 792 (2012). It is the sole province of the

Department to judge the weight of the factual evidence presented. Guarino v. Director ofDiv. of



Employment Sec., 393 Mass. 89, 92 (1984). In other words, even if the court disagrees with a

Department decision and would have ruled differently, it may not substitute its view of the facts

as long as the Department's decision is supported by substantial evidence and was not arbitrary

and capricious. See Hanover Ins, Co. v. Comm 'r of Ins., 443 Mass. 47,50 (2004).

Mainly at issue in the present case is the interpretation of two seemingly ambiguous

paragraphs in the applicable Trust. Article Second reads in part:

"The Trustee shall pay to the Grantors ha equal shares all of the net income of the Trust,
quarterly or more often.
After the death of the first Grantor to die, the Trustee shall pay to the surviving Grantor
all of the net income of the Trust, quarterly or more often, for the remainder of such
Grantor's life.
B. Until the death of the last surviving Grantor the Trustee may distribute part or all of
the principal of this Trust to any persons (other than the Grantors) otherwise entitled to
the assets of the this Trust after the deaths of the Grantors" ( Emphasis added)

Article Seventh reads in part;

"The Trustee may apply any or all of the income or principal of any share or portion of
the Trust to or for the benefit of any beneficiary and though such agencies as the Trustee
deems advisable instead of paying it directly to the beneficiary or his or her guardian."

The defendant argues that Article Seven allows the Trustee to transfer any portion of the

income or principal of the trust at anytime for the benefit of a beneficiary, including the plaintiff,

It is the defendant's position that this is the "peppercorn" which forms the basis for the proper

denial of the plaintiff s application for Medicaid benefits.

The plaintiff argues that MassHealth improperly predicated their denial on just one Trust

provision and that a proper review of the entire Trust document establishes that the asset is not

countable and that the Trustee had no powers to transfer any of the principle to the benefit of the

plaintiff.



In a case such as this, when there are ambiguous/contradictory grants of power to the

Trustee, it is necessary to use the established rules of interpretation. When interpreting Trust

language, a court or agency is not to read words in isolation and out of context. Pond v Pond, 424

Mass 894 (1997), The purpose is to discern the settlor's intent from the trust instrument as a

whole and from circumstances known to the settlor at the time the instrument was executed.

Berman v Herman, 379 Mass 506 (1980). Similarly, MassHealth must not look just to a specific

trust provisions but rather to the instrument as a whole. Doherty v. Director ofMedicaid, 74

Mass App Ct. 439 (2009). Consideration of the entire instrument may evince a general

testamentary scheme which indicates that particular terms have a meaning different from that

which they normally convey when standing alone. A certain isolated trust provision may be

unenforceable because of impossibility or accomplishment or contradiction with other terms.

Cases have indicated that they " tend to disfavor interpretations that would resolve ambiguities

by attributing to the settlor an intention which as a practical matter is likely to benefit the taxing

authorities and no one else.", Hellman v Hellman, 433 M ass 590 (2001), Putnam v Putnam, 366

Mass 1974).

It is clear from a reading of the Trust that the grantors intended that only the income from

the asset be available to them. Article Second could not be more clear in stating that the Trustee

cannot distribute the principal to either of the grantors. The Trust takes great pains to ensure that

there is no discretion to distribute principal to the grantors. It states that before the death of the

last surviving grantor, the only beneficiary who can receive principal is someone other than the

grantors.

Article Seventh when read in context of the entire Trust should not be interpreted to give



the Trustee the power to distribute the principle to the plaintiff. Article Seven seems designed to

protect the Trustee in the event that he elects to make a payment to a third party for the benefit of

a beneficiary. While, perhaps not the clearest of language, this Article does not seek to include a

new power to the Trustee in contradiction to the specific instructions listed in Article Second,

The Trust is set up with the clear intention to make only the principle available to the Grantors.

The seeming contradiction between Article Second and Article Seven must be resolved in favor

of Article Second. This is in keeping with the clear intention of the Grantors and consistent with

the specific language and instructions given throughout the Trust document. The ambiguity

raised by the defendant is not one that should have been relied upon to deny the plaintiffs

application. This is not the type of "peppercorn" envisioned in case law supporting the denial of

benefits.

Both parties have discussed the case of Cohen v Commissioner of Medical Assistance,

423 Mass 399 (1996) in their memoranda. In that case, all of the trusts examined by the court

sought to limit the trustees discretion as to how much could be distributed to the grantor. In the

present case, Article Two makes it clear that no principle can be distributed to the plaintiff. The

Cohen trusts allowed the trustee to give some of the principle to the grantor but limited the

amount to an amount that would not jeopardize public assistance. The Trust in this case limits

who the principle can go to (not the amount that can go) and does not allow any discretion to

give any principle to the plaintiff. This is a significant and persuasive distinction.

The defendant also points to Article Nine to show another provision that justifies the

denial of the plaintiffs application. Article Nine simply allows the plaintiff to substitute an asset

in the trust for another asset of equal value. Article Nine does not expand the Trustee's powers of



distribution. Any assets substituted into the Trust under this provision are still bound by the

restrictions listed in Article Two, discussed above.

Even giving the requisite due deference to MassHealth's decision, the decision to deny

the plaintiffs application was not supported by substantial evidence and was an error of law.

The actual language in the Trust establishes that the Trustee was not given any discretion to

distribute the principle to the plaintiff and as such, the principle within the Trust should not have

been considered a countable asset.

CONCLUSION AND ORDER

For the reasons stated, Plaintiffs Motion for Judgment on the Pleadings is ALLOWED .

Plaintiff's request for attorney's fees is DENIED,

William F.
Justice of the Superior Court

Date:
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APPEAL DECISION

Appeal Decision:

Decision Date:

Approved; Remand

6/5/14

MassHealth's Rep.: Lucy Gucciardi

Issue:

Hearing Date:

Appellant's Reps.:

Long-term care
eligibility

02/19/2014

Hearing Location: Chelsea MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated December 24, 2013, MassHealth denied the appellant's application for
benefits due to excess assets (Exhibit 3). The appellant filed a timely appeal on January 21, 2014
(130 CMR 610.015(B); Exhibit 2). Denial of an application for benefits is a valid basis for appeal
(130 CMR 610.032). After a hearing on February 19, 2014. the record was held open for the
appellant's attorney to submit a legal brief (Exhibits 8 and 9).

Action Taken by MassHealth

MassHealth denied the appellant's application tor benefits because it determined that she had more
countable assets than are allowable under MassHealth regulations.

Issue

The appeal issue is whether MassHeallh correctly determined that assets in a trust established by the
appellant are countable to her.
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Summary of Evidence

A MassIIealth representative appeared at the hearing and testified as follows: The appellant was
admitted to a nursing facility on August 12, 2013. A MassHcallh long-term care application was
hied on her behalf on September 4, 2013, seeking coverage as of the date of admission
MassHcalth denied the application for missing verifications, but re-logged the application for
November 4, 2013, when the verifications were submitted. In reviewing the application the
MassHeallh legal unit advised the eligibility worker that the assets of a trust that the appellant had
established in 2005 the |DG| Irrevocable Income Trust, remained countable to the appellant for
eligibility purposes. On December 24, 2013, MassIIealth denied the case for excess assets See
Exhibit 1.

The MassHcalth representative submitted a copy of the trust instrument, which was executed by the
appellant on March 10, 2005. The appellant named her daughter as the sole trustee. The relevant
trust provisions include the following:

Article II - Transfers to Trust
The Grantor [appellant] hereby conveys to the Trustee all her interest in the assets listed on
Schedule A, which together with any assets later added to this Trust are referred to as the
'Trust Estate." Any person may transfer assets to the Trust Estate, if the Trustee agree [sic] to
accept them. Assets do not have to be listed on Schedule A to be part of the Trust Estate.
Unless otherwise specified in writing at the time of the transfer, those assets will be held as
provided in this Trust. The Trustee acknowledges receipt of the current Trust assets and
agrees to hold the Trust Estate as set forth in this Trust.

Article 111 - Irrevocable Provision
The Grantor declares that she has no right to alter, amend, modify, or revoke this Trust.

Article IV - Rights Reserved by Grantor
4.1 Income: During the lifetime of the Grantor, the Trustee shall pay to or apply for the
benefit of the Grantor the net income, but not principal, at least quarterly, so long as said
amount is equal to or in excess of one hundred dollars ($100). Any undistributed income shall
be added to the Trust principal.
4.2... Special Power of Appointment; The Grantor reserves the power, cxercisable at any time
or from time to time by written instrument delivered to the Trustee during the Grantor's
lifetime or by the Last Will of the Grantor duly allowed for probate by the Conn having
jurisdiction over such Grantor's estate, or any Codicil thereto, to appoint any part or all of the
principal or income of the Trust Estate, outright or upon trusts, conditions or limitations, to
and among any one or more of the issue then living of the Grantor, spouses, or surviving

1 The only asset in the trust is an Ameriprise portfolio account that had a balance of $ 188,880.26 as of July
31.2013. See Exhibit 9.

Page 2 of Appeal No.: 1401170



spouses of such issue, or any one or more organi/alions described in Sex-lion 501{c)(3) of the
Internal Revenue Code, or any successor provision thereto of similar purport (hereinafter
"charitable organizations"). Such power of appointment must be exercised by specific
reference to this instrument. A general provision or residuary- clause in the Will of the Grantor
shall not be considered an exercise of said power of appointment. Such appointment may.
however, be for such estates and interests and upon such terms, trusts, conditions and
limitations as such Grantor may designate.

Article V - Administration During the Grantor's Lifetime
Subject to the preceding provisions of Article IV, during the lifetime of the Grantor, the
Trustee may distribute to and among such of the issue of the Grantor, spouses and surviving
spouses of such issue, or said charitable organi/ations so much of the income and so much of
the principal of the Trust at such time or times and in such amounts and proportions as the
Trustee, in her uncontrolled discretion, may determine.

Article XI - Fiduciary Powers
Subject to Article XI herein, the Grantor grants to the Trustee full power to deal freely with
any property in the Trust. The Trustee may exercise these powers independently and without
the approval of any court. No person dealing with the Trustee need inquire into the propriety
of any of her actions or into the application of any funds or assets. The Trustee shall.
however, exercise all powers in a fiduciary capacity for the best interest of the beneficiaries of
any trust created in this Trust. Without limiting the generality of the foregoing, the Trustee is
given the following discretionary powers in addition to any other powers conferred by lav,:
11.4 Specific Securities: To invest in assets, securities, or interests in securities of any nature.

11.5 Property Transactions: To buy, sell, pledge, exchange, or lease any real or personal
property. . . ; to execute deeds, leases, contracts, bills of sale, notes, mortgages, security
instruments, and other written instruments....
11.7 Maintain Assets: To expend whatever funds she deems proper for the preservation,
maintenance, or improvement of assets, . . .
11.25 Advances: To make cash advances or loans to beneficiaries, with or without security.

Article XIV - Section 121 of the Internal Revenue Code
For purposes of taxation in conformity with the provisions of Section 121 of the Internal
Revenue Code of 1986, as from time to time amended: and any provision under 20 C.F.R.
Section 416.1246 (1989) and 20 C.F.R. Section 416.1103 (1989), as from time to time
amended: -42 U.S.C. Section 1305 or Section 303(c); the Medicare Catastrophic Coverage Act
of 1988. as from time to time amended; or by any provisions adopted August 10. 1993. as part
of the Omnibus Reconciliation Act of 1993, or any future amendments thereto; the Health
Insurance Portability and Accountability Act of 1996; and Section 4734 of the Balanced
Budget Act of 1997; the Trustee may engage in any transaction to comply with said
provisions.
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Article XII - Grantor's Trust Powers
The Grantor intends lhat she he treated as the owners [sie] of the '['rust Estate (both income
and principal) for income tax purposes under one or more of Sections 67] through 678 of the
Internal Revenue Code..,. (Exhibit 5)

The trust further provided that upon the appellant's death, the trust assets would be distributed in
unequal amounts to her three adult children and one grandson. See Kxhibil 5.

The MassHealth representative provided a copy of memorandum prepared by an attorney in the
agency's legal unit. The Massflcalth attorney maintains that while Article 4.1 states that the trustee
shall not make any distributions of principal to the appellant, there are other taisl provisions which
carve out circumstances under which the trust assets could be made to her or used for her benefit.
Specifically, the legal memo points to Article XIV (authorizing the trustee to engage in transactions
to comply with the Omnibus Reconciliation Act of 1993); Article XI (authorizing the trustee to
make cash advances or loans to trust beneficiaries); Article XI (allowing the trustee to invest trust
assets and make distributions); Article IV (under which the appellant reserved a power of
appointment); and Article XII (under which the appellant claims the right to be treated as owner of
income and principal for income tax purposes). See Rxhibit 5.

The appellant was represented at the hearing by her daughter (also her power of attorney) as well as
an attorney. As he had not seen the MassHealth legal memorandum, the appellant's attorney was
also given the opportunity to submit a reply brief during the record open period. In his post-hearing
memorandum, the appellant's attorney disagrees with MassHeallh's finding that the trustee has the
requisite "peppercorn of discretion" to distribute trust assets to the appellant. He addresses each of
the specific provisions raised in the MassHealth legal memo and argues lhat none allows the trustee
to use trust assets for the appellant's benefit. See Exhibit 9.2

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On March 10, 2005. the appellant |1)G] Irrevocable Income Trust. She named her daughter
as the sole trustee.

2. The trust terms include the following:

a. The Grantor (appellant) "has no right to alter, amend, modify, or revoke this Trust."
(Article 111)

: The attorney also reported in his memorandum that the appellant had died.
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b. The Trustee is required to pay to or apply for the benefit of the Grantor "the net
income, but not principal, at least quarterly, so long as said amount is equal to or in
excess of one hundred dollars. . .." (Article IV (4.1))

c. The Grantor reserves the power "to appoint any part or all of the principal or income
of the Trust Estate . . . to and among any one or more of the issue then living of the
Grantor, spouses, or surviving spouses of such issue," or to a charitable
organization. (Article IV (4.2))

d. During the Grantor's lifetime, "the Trustee may distribute to and among such of the
issue of the Grantor, spouses and surviving spouses of such issue, or said charitable
organizations so much of the income and so much of the principal of the Trust at
such time or times and in such amounts and proportions as the Trustee, in her
uncontrolled discretion, may determine." (Article V)

e. The Trustee is granted "full power to deal freely with any property in the Trust."
Specifically, the Trustee is authori/ed to invest in assets, securities, or interests in
securities of any nature; to buy, sell, pledge, exchange or lease any real or personal
property; to execute deeds, leases, contracts, bills of sale, notes, mortgages, security
instruments, and other written instruments; to expend whatever funds she deems
proper for the preservation, maintenance, or improvement of assets; and to make
cash advances or loans to beneficiaries, with or without security. (Article XI)

f. The Trustee is specifically authorized to engage in any transaction to comply with
the provisions of various federal laws, including the Omnibus Reconciliation Act of
1993. (Article XIV)

g. The Grantor intends that she be treated as the owner of the Trust Estate (both
income and principal) for federal income tax purposes (Article Xll)

h. Upon the Grantor's death, the trust assets are to be distributed in unequal amounts to
her three adult children and one grandson (Article VI)

3. On August 12, 2013, the appellant was admitted to a nursing facility.

4. On September 4, 2013, a MassHcalth long-term care application was filed on the
appellant's behalf, seeking coverage as of the date of admission.

5. MassHealth initially denied the application lor missing verifications, but re-logged the
application for November 4, 2013, when the verifications were submitted.

6. On December 24, 2013, MassIIcalth denied the application for excess assets, determining
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that the assets in the trust remained countable to the appellant.

Analysis and Conclusions of Law

Generally, resources held in a trust are considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual. 130 CMR
520.023. For property held in a revocable trust - defined in 130 CMR 515.001 as "a trust whose
terms allow the grantor to take action to regain any of the property or funds in the trust" - the
rules arc as follows (130 CMR 520.023(B)):

1 I ) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual arc-
countable income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing-
facility resident are considered transfers for less than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019(G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable
trust is a countable asset. Where the home or former home is an asset of the trust, it is not
subject to the exemptions of 130 CMR 52().007(G)(2) or 520.007(G)(8>.

For an irrevocable trust - defined as "a trust that cannot be in any way revoked by the grantor"
the amount countable to an applicant is determined as follows (130 CMR 520.023(C)):

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit ol the
individual is a countable asset.
(b) Payments from the income or from the principal ol an irrevocable trust made to or for
the benefit of the individual arc countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident arc considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) 1 he home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).

In this case. Massl lealth determined that assets in a trust established by the appellant in 2005 remain
countable to her for Massl lealth eligibility purposes. Massl lealth does not dispute that the trust is
irrevocable, but contends that various provisions in the trust nevertheless allow the trustee to access
principal for the appellant's benefit. See F.xhibit 5. After reviewing the trust instrument, 1 conclude
that the trust provisions, whether considered individually or collectively, do not allow for the trust
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principal to be distributed to the appellant or used on her behalf.

One of the provisions which Massllealth invokes is in Article XIV of the trust, stating that the trustee
may engage in any transaction in order to comply with the Omnibus Reconciliation Act of 1993
("OBRA *93"). Massllealth points out that 42 U.S.C. §13%p(d), which was part of OBRA '93
"requires that funds in trusts created and/or funded by an applicant or spouse are considered
available." As the trustee is "authorized to comply with federal Medicaid law," MassHealth argues,
he or she can make the principal available for the benefit of the appellant. See Exhibit 5. This
argument is an oversimplification of federal law. The statute docs not simply state that any funds in
such a trust are automatically countable for Medicaid eligibility purposes. Rather, the law sets forth
criteria for determining countability, rules which largely mirror MassHealth regulations at 130 CMR
520.023(C). A trust provision which simply authorizes the trustee to "comply" with federal Medicaid
law does not vest the trustee with enhanced powers to use the trust property for the appellant's benefit.

MassHealth also highlights provisions in Article XI which authori/c the trustee to make cash advances
or loans to trust beneficiaries (a class which includes the appellant), as well as to use trust assets to
purchase annuities (which would generate countable income) on the appellant's behalf. I disagree that
the clause pertaining to cash advances or loans enables the trustee to distribute trust assets to the
appellant. At most, it would authorize a loan - which by definition would have to be repaid to the
trust. This cannot reasonably be viewed as a circumstance in which the trust principal can be made
"available" to pay for the appellant's nursing home care, as she would be obligated to repay those
funds. As to the contention that the trustee can purchase an annuity on the appellant's behalf,
MassI Icalth relies on language that empowers the trustee to "invest" trust assets. 1 iowever. other
language in Article XI suggests that the purpose behind granting this administrative power, among
others, is to "preserve, maintain, or improve" the trust assets. I do not see the "investment" in an
annuity, which would have the effect of depleting trust assets, as consistent with the trustee's powers
here.3

MassI Icalth next argues that the appellant's reservation of a power of appointment suggests that she
retained control of and access to the trust principal. The appellant's power of appointment, set forth
under Article IV (4.2), allows her to appoint trust property to "any one or more of the issue then living
of the Grantor, spouses, or surviving spouses of such issue" or to a qualifying charitable organization
(emphasis added). It does not give her the power to appoint trust property to herself or for use on her
behalf. MassHcalth's suggestion that this clause would be a "nullity" had the appellant actually
divested herself of control of trust assets is not persuasive.

Finally, MassHealth argues that the appellant's expressed intent to be treated as the owner of the trust
estate for federal income tax purposes is inconsistent with her claim that she retained no control over
the trust property for Massllealth eligibility purposes. The appellant's expressed desire to seek

Unl ike language often found in other trusts, this trust instrument does not explicitly enumerate the
purchase ol'annuities as among the trustee's powers.

Page 7 of Appeal No.: 1401170



beneficial tax treatment as owner of the trust, without more, does not evidence actual "control" over
the trust assets. This clause does not instill in her any affirmative powers over the trust corpus.

On the whole, I agree with the appellant that the trust instrument does not reflect any intent that the
trust principal could be accessed for the appellant's own needs. Compare Doherty v. Director of the
Office of Mcdicaid, 74 Mass. App. Ct. 439, 442 (2009) ("When considered as a whole, what strikes us
most strongly is that (applicant's) trust constitutes a remarkably lluid legal vehicle, intelligently
structured to provide both [the applicant] and the trustees maximum flexibility to respond to [the
applicant's] changing life needs."). The appellant has not reserved the right to access the trust
principal, and the trustee has no authority to distribute it to her or to use it on her behalf.

A secondary issue here is whether the appellant received any income from the trust, and if not.
whether her failure to receive such income constituted a disqualifying transfer of resources. The
appellant is the undisputed income beneficiary of the trust, which provides in Article IV that the
trustee "is required to pay to or apply for the benefit of the Grantor the net income, but not principal, at
least quarterly, so long as said amount is equal to or in excess of one hundred dollars... ." Although
Massllealth raised the issue generally in its legal memorandum, the agency has not made any specific
determination regarding the appellant's alleged failure to receive trust income. Now that the trust
corpus has been found to be noncountablc, the matter is remanded to MassHealth to determine
whether the appellant failed to receive any trust income to which she was entitled, and if so, whether
such failure constituted a disqualifying transfer of resources.

This appeal is approved and remanded.

Order for MassHealth

Rescind the notice dated December 24, 2013. Deem the appellant to have had no access to the
principal of the trust. Proceed to rcdetermine her long-term care eligibility (including any
determinations concerning disqualifying resource transfers) in accordance with this decision.
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Implementation of this Decision

If this decision is not implemented within 30 days after the date hereon, you should contact your
Massl lealth Enrollment Center. If you experience further problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Rebecca Brochstcin
1 learing Officer
Board of Hearings

cc: Chelsea MEC
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APPEAL DECISION

Appeal Decision: APPROVED

Decision Date: 7/1/14

MassHealth Rep.: Karen Ryan

Hearing Location: Tewksbury MEC

Issue:

Hearing Date:

Appellant Rep.:

Trust Assets

11/19/2013

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated August 13, 2013, MassHealth denied Appellant's application for
MassHealth Long-Term Care Benefits because MassHealth determined that assets held
in Trust are countable to Appellant and exceed eligibility limits (Exhibit A). Appellant filed
this appeal in a timely manner on September 8, 2013 (see 130 CMR 610.015(6} and
Exhibit A). Denial of assistance constitutes valid grounds for appeal (see 130 CMR
610.032). The hearing record remained open until February 11, 2014 to allow the parties
to submit additional legal memoranda.

Action Taken by MassHealth

MassHealth denied Appellant's application for MassHealth Long-Term Care Benefits
because MassHealth determined that assets held in Trust are countable to Appellant and
exceed eligibility limits.

Issue
The appeal issue is whether MassHealth properly applied the controlling regulations to
accurate facts when it denied Appellant's application for MassHealth Long-Term Care
Benefits upon determining that assets held in Trust are countable to Appellant and
exceed eligibility limits.
Summary of Evidence
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The MassHealth representative testified that Appellant is a 77-year-old woman who was
admitted to a long-term care facility on November 20, 2012. Appellant privately paid the
facility $55,500.00 after her Medicare coverage ended on January 11, 2013.

The MassHealth representative testified that Appellant filed an application for
MassHealth Long-term Care Benefits on July 12, 2013. After receiving financial
verifications upon written request, MassHeaith denied the application upon determining
that Appellant had countable assets in excess of the $2,000.00 asset limit.

The MassHealth representative testified that the application was denied by the subject
notice of August 13, 2013 (Exhibit A). This notice was supplanted by a notice of
September 3, 2013 which corrects the amount of total excess assets (Exhibit B. Tab
D).1 The MassHealth representative testified that the countable assets are primarily
comprised of the principal of a Family Irrevocable Medicaid Qualifying Income Trust
(the Trust, Exhibit F) that contains real property located at 21 Walnut Ave., Weymouth,
MA valued at $239,800 in fiscal year 2013. The MassHealth representative testified
that the agency's legal department reviewed the Trust and concluded that its principal is
countable for MassHealth eligibility purposes (see MassHealth Legal Department's
opinion, Exhibit B. Tab H and Exhibit E).

MassHealth's legal opinion sets forth the following facts that were not disputed:

The Trust was established on June 20, 2001. The Settlors of the Trust are Appellant
and her husband. On June 20, 2001, Appellant and her husband executed a deed
transferring, for no consideration, their individually owned real estate located at 21
Walnut Avenue, Weymouth, Massachusetts to the Trust. No life estate was reserved
under this deed transferring the home to the Trust. By the date of Appellant's
application to MassHealth, Appellant's husband was already deceased. The Trustee is
Appellant's son. Paragraph A of Article Three of the Trust states that Appellant and her
husband are entitled to distributions of the net income. Paragraph B provides that the
Trustee may not distribute principal to Appellant. Paragraph C states: "The Seniors) are
entitled lo income only. The exercise of a principal distribution to ihe Settlors under this Article
which would result in Trust assets being used in substitution of public entitlement benefits,
including medicaid (sic) benefits, ix a breach of fiduciary duties imposed on the Trustee under
this indenture." Article Three Paragraph E provides that the Trustee may sell, convey,
transfer, alienate, and mortgage the real estate held in the Trust, and may engage in
any transaction necessary to comply with Section 121 of the Internal Revenue Code
and Section 1902 of the Social Security Act " . . . relative n> the countubility of trust

1 The parties' submissions have been marked as lettered exhibits. Where an exhibit has attached
documentation which the submitting party has identified as "exhibits", the hearing officer has re-
designated these attachments as "Tabs". Accordingly, MassHealth's submission (marked by the hearing
officer as Exhibit B) contains "exhibit A" which herein will be referred to as "Exhibit B. Tab A".
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principal for purposes of determining eligibility far public medical assistance, including
medicaid (sic) benefits." Article Four addresses assets other than Appellant's real estate.
Paragraph C of Article Four again states that the Trustee is prohibited from paying
principal to or on behalf of Appellant should Appellant become a resident of a nursing
home, hospital or other long-term care facility. Article D states: "The Settlor (s) are entitled
to income only. The exercise of a principal distribution to the Seltlorf s) under (his Article to (sic)
which would remit in assets being used in substitution of public entitlement benefits, including
medicaid (sic) benefits, is a breach of fiduciary duties ... " Article Five governs the
administration after the death of Appellant and her husband. Under Paragraph A of
Article Five, the Trustee may use Trust assets to satisfy the debts of Appellant's
probate estate and estate taxes. Pursuant to Article Five, Paragraph B Appellant
reserved a power of appointment exercisable under her Will. Paragraph C states that
after Paragraph A has been satisfied and assuming Appellant does not exercise the
power of appointment under Paragraph B, the Trust shall terminate and its assets
distributed to the remainder beneficiaries identified as Appellant's children.

The Trustee is given power under Article Six to deal with the Trust assets including, but
not limited to, the power to: (A) invest and reinvest trust property without notice to any
beneficiary; (C) invest and re-invest property whether real, personal or mixed and
mortgage, conveyor otherwise transfer any property including selling the Weymouth
real estate; (E) make allocations between income and principal; and (G) mortgage,
pledge, lease, or convey real estate. Article Twelve states that the Trust is a grantor
trust pursuant to Section 671-678 of the Internal Revenue Code and that the property
held in the Trust shall be included for estate tax purposes in Appellant's estate in order
to receive a step-up in basis.

MassHealth also noted that during the application process, Appellant submitted
evidence related to Eastern Bank checking account # ... 4031 showing that it receives
the direct deposit of Appellant's Social Security and pension income. The account
activity statement for the period of June 4, 2013 through August 30, 2013 shows
electronic debts from Appellant's account to pay expenses related to the real estate
titled in the Trust, including but not limited to, the Town of Weymouth, Comcast,
National Grid, and the Hingham Group.

MassHealth also received a letter dated September 5, 2013 from Appellant's attorney,
who drafted the Trust. In his letter, the attorney states that Trust was drafted to protect
the real estate if either Appellant or her husband required nursing home care, to avoid
probate, and retain tax benefits. The attorney states the real estate was transferred to
the Trust "in order to start (he 5 year disqualifying period clock licking" and that the use of
"Medicaid Qualifying" in the title of the Trust should not have been included (Exhibit C).

MassHealth's legal argument is set forth in a written memorandum (Exhibit B. Tab H).
It was presented by the MassHealth representative at the time of hearing, but was not
presented to Appellant prior to hearing, hence, it was not discussed in any meaningful
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detail at the time of hearing.

Appellant was represented by Counsel who appeared with Appellant's son who serves
as Trustee of the Trust. Counsel testified that he drafted the Trust. Counsel testified
that it was the express intention of Appellant and her husband to have access to only
Trust income, but not Trust principal, and that is the way Counsel believes he has
drafted the Trust. Appellant's son reiterated this intention and testified that since the
creation of the Trust, the Settlors have only received income and have never received
any distribution of Trust principal. The son also testified that in his capacity of Trustee,
it has always been his understanding that he could, under no circumstances, distribute
Trust income to the Settlors, Appellant filed Affidavits prepared by Counsel and
Appellant's son (Exhibit G).

Upon questioning by the hearing officer, the MassHealth representative testified that
there is no evidence that Trust principal has ever been distributed to Appellant or her
now-deceased husband.

The record was held open to allow Appellant time to review and issue a written
response to MassHealth's Legal opinion. MassHealth was given time thereafter to file a
brief written response. Both parties made timely written submissions (Pout Hearing
Memorandum of Appellant, Exhibit D and MassHealth's post-hearing response, Exhibit E).

The memorandums are self-revelatory and do not need to be summarized here. The
salient arguments will be discussed in the "Analysis and Conclusions of Law" section of
this decision, below.

Facts

By a preponderance of the evidence, I find the following.

1. Appellant is a 77-year-old woman who was admitted to a long-term care facility
on November 20, 2012.

2. Appellant privately paid the facility $55,500.00 after her Medicare coverage
ended on January 11, 2013.

3. Appellant filed an application for MassHealth Long-term Care Benefits on July
12,2013.

4. After receiving financial verifications upon written request, MassHealth denied
the application upon determining that Appellant had countable assets in excess
of the $2,000.00 asset limit.
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5. The application was denied by the subject notice of August 13, 2013 (Exhibit A).

6. This notice of August 13, 2013 was supplanted by a notice of September 3, 2013
which corrects the amount of total excess assets (Exhibit B, Tab E).

7. For purposes of Appellant's MassHealth eligibility, MassHealth counted the
principal of the Trust that contains real property located at 21 Walnut Ave.,
Weymouth, MA valued at $239,800 in fiscal year 2013.

8. MassHealth's legal department reviewed the Trust and concluded that its
principal is countable for MassHealth eligibility purposes.

9. The Trust was established on June 20, 2001.

10.The Settlors of the Trust are Appellant and her husband.

11. On June 20, 2001, Appellant and her husband executed a deed transferring, for
no consideration, their individually owned real estate located at 21 Walnut
Avenue, Weyrnouth, Massachusetts to the Trust.

12. No life estate was reserved under this deed transferring the property to the Trust.

13. By the date of Appellant's application to MassHealth, Appellant's husband was
already deceased.

14. The Trustee is Appellant's son.

15. Article Three, Paragraph A of the Trust states that Appellant and her husband
are entitled to distributions of the net income.

16. Article Three, Paragraph B provides that the Trustee "shall be absolutely
prohibited from paying any of the principal (from the 21 Walnut Avenue property or
the proceeds generated from any subsequent sale thereofO to the Settlors;" or 10 expend
on the if behalf any of the principal (for any purpose); and the Trustee ahull he
specifically prohibited from expanding on either Seniors behalf uny of (he principal
should he or she become a "medically needy individual" (defined as becoming a
permanent resident of a nursing home, hospital or other long-term care facility).
(emphasis in the original).

17. Article Three, Paragraph C States: "The Settlor(s) are entitled to income only. The
exercise of a principal distribution to the Settlors under this Article which would result in
Trust assets being used in substitution of public entitlement benefits, including medicaid
(sic) benefits, is a breach of fiduciary duties imposed on the Trustee under this
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indenture."

18. Article Three, Paragraph E provides that the Trustee may sell, convey, transfer,
alienate, and mortgage the real estate held in the Trust, and may engage in any
transaction necessary to comply with Section 121 of the Internal Revenue Code
and Section 1902 of the Social Security Act ". . . . relative to the couniability of trust
principal for purposes of determining eligibility for public medical assistance, including
medicaid (sic) benefits."

19. Article Four addresses assets other than Appellant's real estate.

20. Article Four, Paragraph C states: "The Trustee shall be absolutely prohibited from
paying any principal from any such transfer of other assets into this trust to the
Settlors; or to expand on (heir behalf (for any purpose}: and (he trustee shall be
specifically prohibited front expanding on the Settlors' behalf any of the principal should
either of the Settlors become a medically needy individual (defined as becoming a
permanent resident of a mtrsing home, hospital, or other long term care facility)".
(Emphasis in the original).

21. Article Four, Paragraph D states: "The Settlor(s) are entitled to income only. The
exercise of a principal distribution to the Settlor( s) under this Article to (sic) which
would result in assets being used in substitution of public entitlement benefits, including
medicaid (sic) benefits, is a breach of fiduciary duties . . ."

22.Article Five governs the administration after the death of Appellant and her
husband.

23.Article Five, Paragraph A provides that the Trustee may use Trust assets to
satisfy the debts of Appellant's probate estate and estate taxes.

24. Article Five, Paragraph B reserves for Appellant a power of appointment
exercisable under her Will and States: "This power shall he exercisable by the Settlor
alone and in all events, but shall not be exercisable in favor of the Settlor, the creditors of
the settler, the Settlor's estate or the creditors of the Settlor's estate."

25. Article Five, Paragraph C states that after Article Five, Paragraph A has been
satisfied and assuming Appellant does not exercise the power of appointment
under Paragraph B, the Trust shall terminate and its assets distributed to the
remainder beneficiaries identified as Appellant's children.

26. Article Six empowers the Trustee to deal with the Trust assets including, but not
limited to, the power to: (A) invest and reinvest trust property without notice to
any beneficiary; (C) invest and re-invest property whether real, personal or mixed
and mortgage, conveyor otherwise transfer any property including selling the
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Weymouth real estate; (E) make allocations between income and principal; and
(G) mortgage, pledge, lease, or convey real estate.

27. Article Twelve states that the Trust is a grantor trust pursuant to Section 671-678
of the Internal Revenue Code and that the property held in the Trust shall be
included for estate tax purposes in Appellant's estate in order to receive a step-
up in basis.

28. Eastern Bank checking account # . , . . 4031 receives the direct deposit of
Appellant's Social Security and pension income.

29. The account activity statement for Eastern Bank checking account # . . . . 4031
for the period of June 4, 2013 through August 30, 2013 shows electronic debts
from Appellant's account to pay expenses related to the real estate held in the
Trust, including but not limited to, the Town of Weymouth, Comcast, National
Grid, and the Hingham Group.

Analysis and Conclusions of Law

There are no factual disputes in the case at hand; rather, the issues revolve around the
interpretation of the language of the various Trust provisions involved and the applicable
regulations. The Trust is properly considered in the context of both state and federal law
applying to trusts created after 1993, of which pertinent sections follow:

Federal law at 42 USC §1396p provides:

(d) Treatment of Trust amounts

(])l-'or purposes of determining an individual's eligibility for, or amount of, benefits
under a Slate plan under (his subchapter, subject to paragraph (4), the rules specified in
paragraph (3) .shall apply to a Trust established by such individual.

(2)(A)l-'or purposes of this subjection, an individual shall be considered to have
established a Trust if assets of the individual were used to form alt or part of the corpus
of the Trust and if any of the following individuals established such Trust other than by
will:

(i)The individual.
(ii)The individual's spouse.
(iii)A person, including a court or administrative body, with legal authority
to act in place of or on behalf of the individual or the individual's spouse,
(iv)A person, including any court or administrative body, acting at the
direction or upon the request of the individual or the individual's spouse.
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(B) In the case of a Trust the corpus of \vhich includes assets of an individual (as
determined under subparagraph (A)) and assets of any other person or persons, the
provisions of this subsection shall apply to the portion of the Trust attributable to the
assets of the individual.

(C) Subject to paragraph (4), this subsection shall apply without regard to—
(i) the purposes for which a Trust is established,
(ii) whether the Trustees have or exercise any discretion under the Trust,
(Hi) any restrictions on when or whether distributions may be made from
The Trust, or

(iv) any restrictions on the use of distributions from the Trust.

(3) (A) In the case of a revocable trust
(i) the corpus of the trust shall be considered resources available to the
individual,

(ii) payments from the trust to or for the benefit of the individual shall be
considered income of the individual, and
(Hi) any other payments from the trust shall be considered assets disposed of by
the individual for purposes of subsection (c) of this section.

(B) In the case of an irrevocable trust
(i) if there are any circumstances under which payment from the trust could be
made to or for the benefit of the individual, the portion of the corpus from which,
or the income on the corpus from which, payment to the individual could be made
shall be considered resources available to the individual, and payments from thai
portion of the corpus or income

(I) to or for the benefit of the individual, shall be considered income of the
individual, and
(II) for any other purpose, shall be considered a transfer of assets by the
individual subject to subsection (c) of this section: and

(ii) any portion of the trust Jrom which, or any income on the corpus from which,
no payment could under any circumstances be made to the individual shall be
considered, as of the date of establishment of the trust (or, if later, the dale on
which payment to the individual was foreclosed) to be assets disposed by the
individual for purposes of subsection (c) of this section, and the value of the trust
shall be determined for purposes of such subsection by including the amount of
any payments made from such portion of the trust after such date.

federal law at 42 U.S.C. I396p (d)(3)(B)(i) states:

In the case of an irrevocable trust, ij there are any circumstances under which
payment from the trust could be made to or for the benefit of the individual, the
portion of the corpus from which, or the income on the corpus from which,
payment to the individual could be made shall he considered resources available
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to the individual, and payments from that portion of the corpus or income
(emphasis added).

MassHealth regulation 130 CMR 520.023 applies to trusts or similar legal devices
created on or after August 11,1993, and follows in pertinent part with emphasis added:

(C) Irrevocable Trusts.

(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest)
of an irrevocable trust that could be paid under any circumstances to or far the
benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust
made to or for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable trust
made to another and not to or for the benefit of the nursing-facility resident are
considered transfers of resources for less than fair-market value and are
treated in accordance with the transfer rules at 130 CMR 520.019(G).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to (he terms of the trust is a
countable asset. Where the home or former home is an asset of the trust, it is
not subject to the exemptions of 130 CMR 520.00''(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid under any
circumstances to or for the benefit of the nursing-facility resident will be
considered a transfer for less than fair-market value and treated in accordance
with the transfer rules at 130 CMR 520.019(G).

After carefully reviewing the Trust terms and considering the arguments put forth by the
parties in their memoranda, I find that MassHealth erred in concluding that the Trust
principal is available to Appellant and countable to her for MassHealth eligibility purposes.

The subject Trust was established and funded after 1993. There is no dispute that the
income from the Trust is available and countable to Appellant.

As clearly stated in Article Two, the Trust is irrevocable. Nevertheless MassHealth notes
that under Article 3, Paragraph B of the Trust the Trustee is given the authority to
engage in any transaction in order to comply with section 121 of the Internal Revenue
Code, as amended. MassHealth concludes that this authority "could" render the trust
revocable and therefore countable (Exhibit B, Tab H page 5). MassHealth makes no

Page 9 of Appeal No.: 1314721



effort, however, to explain how this could be. In the absence of such an explanation
and given the clear language of Trust Article Two, I find no basis to conclude that the
Trust is the revocable.

MassHealth argues that pursuant to the "any circumstances" test articulated in
regulation 130 CMR 520.023 (C) there are several circumstances under the terms of
the Trust by which Appellant would have access to Trust principal. Despite the clear
Trust language absolutely prohibiting the Trustee from distributing principal to the
Settlors (Article Three, paragraph B and Article Four, Paragraph C) MassHealth argues
that this prohibiting language should be ignored because "when (here are provisions in a
trust (hut attempt to limit the Trustee 's discretion to make payments to, or on behalf of, an
applicant, these are disregarded because they are meant to "defeat Medicaid ineligibilily
standards"" (Exhibit B. Tab H, page 6 quoting Cohen v Commissioner of the Division of
Medical Assistance, 423 Mass. 399, 416 (1996). Applying this element of Cohen to the
matter at hand misses the mark in that it would improperly disregard any and all Trust
language that prohibits the distribution of principal to a Settlor who happens to become
a Medicaid applicant. As we know from Doherly v. Director of the Office of Medicaid,
language in an irrevocable trust can prohibit distribution of principal to a Settlor without
jeopardizing Medicaid eligibility ("... wu have no douht that self-xenled, irrevocable trusts may, if
xo structured, no insulate trust assets that those assets will he deemed unavailable to the settler (74
Mass. App. Ct 439, 442 (2009)).

Language is not disregarded as defeating Medicaid ineligibility because it renders
principal unavailable to an applicant (as MassHealth appears to argue). Language is
disregarded when it would limit or prohibit a Trustee's existing discretion to make
principal payments to a Settlor when exercising that discretion would result in a loss of
public assistance to the Settlor (Cohen, at 416).

In the case at hand, the Trustee does not have, and never had, discretion to distribute
principal to Appellant/Settlor. Article Three B and Article Four C absolutely prohibit
distributions of principal to Appellant/Settlor. While both of these sections do contain
additional language emphasizing that no expenditures of principal are to be made on
the Settlor's behalf should she ever become institutionalized, such language does not
limit or prohibit the Trustee's discretion to do otherwise because the Trustee never had
such discretion. The same pertains to the language in Article Three C and Article Four
D which both emphasize that it would constitute a breach of fiduciary duty by the
Trustee if he were to use Trust assets in substitution of public entitlements. Again, both
of these sections clearly state that the Settlor is entitled to income only. When the
language meant to defeat Medicaid ineligibility is removed from all four of these
sections, what remains is language that clearly prohibits distributions of Trust principal
to the Settlor and limits her to distributions of income only. By the clear terms of the
Trust, the prohibition on distributing anything other than income to Appellant/Settlor is in
effect whether or not there is a need for public assistance, as opposed to being in effect
only when there is a need for public assistance.
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MassHealth argues that the Trust document must be looked at as a whole and a clause
must not be read in isolation (Doharty, 74 Mass. App. Ct 439, 442 (2009), a "clause may not
hf ivacl in isolation; ratlwr. it must be construed and qualified in light of the trust instrument us a
whole."). Here we have four sections that make clear that the Trustee does not have and
never had the power to distribute anything other than income to the Settlors regardless
of superfluous language concerning public assistance.

MassHealth's argument that the trustee's ability to invest the principal into an annuity is
not persuasive insofar as it fails to recognize the fact that annuity payments are
comprised of interest and principal. So, while the Trustee could purchase an annuity,
pursuant the Trust terms, he could only pay over to Appellant that portion of the annuity
payment that was comprised of interest.

It is undeniable that Appellant placed the property in Trust to gain certain tax
advantages and to avoid having it count for MassHealth eligibility purposes, should she
ever need institutionalized care. She did this beyond the look-back period meaning
there is no transfer issue (130 CMR 520.019).2 In the absence of language in the Trust
that would, or could under any set of circumstances, allow the Trustee to distribute
principal to Appellant, the principal is simply not reachable pursuant to the trust terms;
therefore, it is not countable.

For the foregoing reasons, the appeal is APPROVED.

Order for MassHealth

Rescind excess asset denial and re-determine eligibility.

2 In footnote 7 of MassHealth's memorandum (Exhibit B. Tab H), the agency set forth the following
argument: // the principal »v/v not countable then tin.' applicant paying, during the look-buck period, to
maintain ifw real estate and fur expenses related thereto \i-hich she Joes not own ami purportedly does not IMW
access to may be treated us disqualifying transfers of resources. 130 C,\fK 5211.0IV; see also POMS SI
01 ISO.OO'(A>(~) (which specifically provide,* that a transferor (applicant or spouset does not gel fair inarkei
value in return when he or she gives away cash or tisex cash to pure/luxe something for another!. I disagree.
Pursuant to Article Three A, Appellant had the ability to use the property as the principal place of
residence during her life with the concomitant obligation to bear the cost of maintaining it. In exchange
for payment of such costs, Appellant received a place to live, ergo there is no problem with fair market
value if costs were usual and customary in nature and amounts; hence, there is no disqualifying transfer
issue arising from such payments.
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Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you
should contact your MassHealth Enrollment Center. If the Enrollment Center gives you
any problems with implementing this decision, you should report this in writing to the
Director of the Board of Hearings at the address on the first page of this decision.

Kenneth Brodzinski
Hearing Officer
Board of Hearings

cc:

MassHealth Representative: Sylvia Tiar
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EXHIBIT J - evidence of 2008 repeal of M.G.L. c. 203,
s. 25A (1 page)
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EXHIBIT K - prior position of Office of Medicaid on
trust interpretation (5 pages)
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600 Washington Strut, Boston, /VIA uo 7 1

TO: Joanne McDonald, Director Long Term Care

FROM: Jean C. Sullivan, Chief Counsel for Medical Se
BY: Michael H. Goetz, Assistant General Counsel A-x-^

DATE: 4/29/1992

RE: Transfer and Trust Issues
Reconciliation of Department Policy

Recently -several questions have been raised regarding Medicaid's
transfer of asset and trust policies. These issues have been
handled inconsistently by the local offices. Following is a
restatement of the questions raised with our recommended policy,
and a brî ef analyses.

Question l: Can a Medicaid applicant who is subject to a period
of disqualification due to a transfer of resources for less than
fair market value [106 c.M.R. § 505.125] have the resources
transferred back to himself and thereby become eligible for
Medicaid?

Recommendation: No. Once a disqualifying transfer of. assets is
made, Medicaid eligibility cannot be reestablished until the
period of disqualification has ended even if the transfer is
effectively reversed before the disqualification period
expires.1

Federal law at 42 U.S.C. S 1396p ~(c) requires states
participating in the Medicaid program to provide for a period of
ineligibility for persons who dispose of assets for less than
fair market value for the purpose of obtaining Medicaid payments
for nursing facility level of services. The law is silent with
respect to assets subsequently transferred back to the applicant.

The thirty month disqualification period is only effective if it
operates as a deterrent against transferring assets. Permitting
applicants to "cure" a transfer would in effect end the deterrent
value of the disqualification period, making transferring assets
the optimal choice for all prospective applicants. If the
Department prohibits applicants from "curing" a transfer,

'With the exception being the "undue hardship" provision.
1C6.C.K.R. § 505.125 (E) . Joar.ne McDonald has suggested that the
Decartr.er.i establish a central review ccr̂ r.ittse to r.ake
determinations of undue hardship, this should be considered.
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transferring assets becomes the optimal choice for only those
applicants who are willing to take the risk that they will not
need Medicaid during the period of ineligibility, or who are
willing to place all of their wealth in the hands of their
relatives or trustees.

Question 2 (a): Where a Medicaid applicant transfers resources
to a revocable trust does a disqualifying transfer result; or
available assets based on the ability to revoke the trust; or
both?

Recommendation: We should treat it first as a disqualifying
transfer, and second as a source of available assets. The
transfer of resources to a trust is a disqualifying transfer
subject to the period of disqualification specified at 106 C.M.R.
505.125. This is so regardless of whether the trust is revocable
or irrevocable. If at the end of the period of disqualification
any assets remain in the revocable trust they are treated as
available resources because the applicant can simply revoke the
trust and spend down the resources. If the revocable trust is
revoked before the end of the disqualification period the period
still applies to the individual. If the revocable trust is
revoked after the period of disqualification, the asset shall be
treated as an available asset but may or may not be countable,
depending on the type of asset. Assets held in a revocable trust
after the period of disqualification are always available and
countable.

Some lawyers have argued that a transfer of assets to a revocable
trust is not a transfer (or disposition as stated in 42 U.S.C. §
1396p (c)) because the applicant retains a certain amount of
control over the resources based on his or her ability to revoke
the trust and regain possession of them. This argument ignores
the facts that to place an asset in trust requires an affirmative
act of transferring the asset from" one legal entity to another
with the intended result of removing the asset from the
applicant's estate. Further, depending on the language of the
trust, this arrangement could place the asset beyond the donor's
control should the trustee liquidate, transfer, or distribute the
asset before the donor can revoke me trust.

Question (b): Does the outcome differ if the asset transferred
is a primary residence?

Recommendation: No. A transfer of a primary residence to a
trust is a disqualifying transfer.

Medicaid policy permits the transfer of a primary residence to
certain individuals listed at 106 C.M.R. § 505.125 (B)(3). A
trust, whether revocable or irrevocable, is a separate entity
f roa the donor and is not one of the protected parties to whora a
transfer can be r.ade without disqualification (unless for a



spouse as noted). Individuals no longer retain legal title to
their homes once they are placed in trust.

The Department should not grant Hedicaid following the transfer
of a home to a revocable trust, because this would allow
individuals to obtain medical assistance without assuming the
concurrent future obligation to repay the Commonwealth from their
estate. The home remains outside the "estate" so long as it
remains in trust. In contrast, individuals who retain legal
title to their homes, may obtain Medicaid eligibility, but also
carry a future obligation to repay the Commonwealth from their
estate which includes the home.

Question 3 (a): Can a house owned by a Kedicaid Qualifying Trust
(MQT) be considered a "home," and therefore be subject to the
special considerations accorded a home for purposes of
determining- whether to treat the accessible property as exempt or
countable?

Recommendation: Ko. An applicant / recipient must have
ownership of the residence in order for the property to be
considered a home for purposes of determining Hedicaid
eligibility. See M.G.L. c. 118E, 5 10(2). Where an applicant /
recipient is only the beneficiary of a MQT and the MQT contains
(or owns) the house, the property is a countable asset like any
other real property held in a Medicaid Qualifying Trust and
therefore is countable up to the limit of the trustee's
discretion to distribute it to the applicant.

Department regulations at 106 C.M.R. § 505.170 (A) lists "the
home of the filing unit ... if ... used as the principal
place of residence" as a noncountable asset. Regulations at 106.
C.M.R. § 505.160 (I) accords special treatment of an applicant /
recipient's, "former home."

Federal regulations at 20 CFR § 416.1212 (a) define a home as
"any property in which an individual (and spouse, if any) has an
ownership interest and which serves as the individual's principal
place of residence." Therefore a house is not a home for
purposes of determining Medicaid eligibility unless the applicant
/ recipient has an ownership interest in it. Where a house 'is
owned by. a trust, the house is not considered a home despite the
fact that the applicant / recipient may be a beneficiary of the
trust. Likewise, state 'law (cited above) requires "ownership of
the residence" for any home exemption to apply.

Question b: Is a house owned by a revocable trust a countable
asset, and if so vbat effect does the revocation of the trust
have on the status of the house as a countable asset?

Recomnendation: A house owned by a revocable trust is a
countable asset. The real property does not receive the special



-I
treatment accorded a home, because the applicant / recipient does
not own it, the trust does. The assets of a revocable trust (for
as long as they are in a revocable trust) are considered
available as long as the applicant / recipient retains the power
to revoke the trust and regain possession of the assets. If the
trust is revoked, however, the property is owned by the applicant
/ recipient again, and should be treated prospectively (after the
.period of disqualification) as if the trust never existed. The
property may then qualify for treatment as a home if it serves as
the applicant's / recipient's primary residence, or meets the
"intent to return" test under 106 C.'M.R. 505.160. (I), if the
individual does not reside in the property and does not intend to
return, it becomes a countable piece of real estate subject to
the provisions of 106 C.M.R. 505.160 (I) requiring a good faith
effort to liquidate the assets.

Question 4- (a): If an applicant / recipient who owns a house
creates a life estate is there a disqualifying transfer? 106
C.M.R. § 505.125.

Recommendation: Yes, unless the remainder interest is
transferred to one of the parties to whom a home can be
transferred without a period of ineligibility who are listed at
106 C.M.R. § 505.125 (B)(3).

A life estate is created when a property owner separates the
ownership of the property into a present interest — the life
estate, and a future interest - the remainder. The owner of the
life estate has full rights to use property until they die. Upon
the death of the owner of the life estate the remaindermen become
full owners of an undivided interest. In Medicaid eligibility
determinations the common case is one in which an owner of
property deeds a life estate to themselves and a remainder

- interest to a relative.

In the common situation where the applicant retains ownership of
the life interest and transfers the remainder interest, the
applicant is subject to a period of ineligibility equal to the
number of the months that would result from dividing the equity
value of the remainder interest by the average monthly private
pay cost of nursing home care or thirty months whichever is less.
106 C.M..R. 505.125. (See next question regarding the valuation
of "remainder" interest).

Question 4 (b): If an applicant / recipient owns a life estate
in a house and leaves the house without intending to return to it
is the life estate a countable asset?

Recommendation: Yes. A life estate is a separate interest in
real property that can be sold. If an individual leaves a house
in which he or she owns a life estate for reasons other than to
enter an institution, the house becomes a countable asset. 106



C.M.R. $ 505.160 (I) (1). If an individual moves out of a house
in which he or she owns a life estate to enter a medical
institution the life estate should be treated the sane as any
hone by applying the "house as an asset" methodology found at 106
C.M.R. $ 505.160 (I)(3).

The equity value of a life estate (needed for purposes of
calculating a period of ineligibility resulting from a transfer,
or to determine the asset value to count) is determined through
the use of "actuarial tables. When using an actuarial table the
value of the property is cross referenced with the life
expectancy of the person owning the life estate. The resulting
actuarial value of the life estate is the amount we consider the
life interest to be worth. Similarly a remainder interest can be
determined by determining the value of the life interest and
subtracting it from the total value of the real estate. The
value of the property minus the value of the life estate is the
value of the remainder interest.1 Of course if an applicant /
recipient owns a life estate in a home and does intend to return
to the home, the life estate is a noncountable asset.

Finally, if an applicant or recipient has access to a life estate
in a former home, but not ownership because it is held in either
a revocable trust or an HQT of which'he or she is a beneficiary,
then the applicant / recipient cannot receive the benefit of the
"home exemption" the applicant / recipient must have ownership.
Once transferred to a trust the "life estate" is owned by the
trust. As in question 3 above, it should be treated like an
interest in real property rather than an exempt house.

If you have any questions please call Michael Goetz at 617-348-
5279.

cc: Bruce Sullen
Ardith Wieworka
Medicaid Legal Unit

2The Department is currently considering which actuarial
•cables to use in Evaking these determinations.


