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Authority
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction
Through a notice dated August 1, 2014, MassHealth denied the appellant's application for
MassHealth long-term care benefits because MassHealth determined that the appellant's countable
assets exceed the limits of the MassHealth program (Exhibit 1). The appellant filed this appeal in a
timely manner on August 29, 2014 (130 CMR 610.015(8); Exhibit 2). Denial of assistance is valid
grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth
MassHealth denied the appellant's application for MassHealth long-term care benefits because it
determined that he has more countable assets than are allowable under MassHealth regulations.

Issue
Whether MassHealth was correct in determining that the appellant was over assets and therefore
ineligible, pursuant to 130 CMR 520.003, for MassHealth long-term care benefits.
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Summary of Evidence
The MassHealth representative testified by telephone from the Tewksbury MassHealth Enrollment
Center that the appellant, who is 91 years old, was admitted to a nursing facility on March 11, 2014.
He submitted a long-term care application on June 19, 2014 and requested a benefit start date of
June 6, 2014. At the time of the hearing, there was no community spouse.1 The application was
denied on August 1, 2014 for excess countable assets. The appellant appealed the denial on August
29,2014.
The August 1, 2014 denial notice indicated that the appellant has $844,350.79 in excess assets, with
total assets consisting of $718,748.79 in eight separate bank accounts, and one-half the assessed
value of real estate located at 18 Thorndike Street, Lowell ("the real estate"), or $127,600.00.2 The
MassHealth representative testified that all of these excess assets are held in a trust denominated the
G.N.V. Irrevocable Trust ("the Trust"), which MassHealth found to be countable (Ex. 4). At
hearing, the trust instrument, as well as a quitclaim deed dated May 10, 2007 from the appellant to
J.V. and N.V.3 as trustees conveying the appellant's interest in the real estate to the Trust, were
submitted into evidence.4
The appellant is the grantor and lifetime income beneficiary of the Trust (Ex. 6). The trustees are
the appellant's sons, J.V. and N.V., and the Trust allows the appellant to terminate and replace any
trustee not more frequently than once per twelve-month period (Id.). Pursuant to the terms of the
Trust, the appellant may not appoint himself as a trustee (Id.). The trust was created by the appellant
and initially funded with a one-half interest in the real estate, on May 10, 2007, and $10 in cash
(Id.). The relevant portions of the Trust are as follows:
Article II
Commencing as of the date of this instrument, during the life of the Grantor, the Trustees
shall administer the Trust Principal and any net income thereof as follows:
A. The Trustee shall distribute to the Grantor or apply for his benefit such amounts of net
income only, as the Trustees believe desirable from time to time for the Grantor's health,
support in reasonable comfort, best interests and welfare, considering all circumstances and
factors deemed pertinent by the Trustees. Any undistributed net income shall be
'The MassHealth representative explained that the appellant's spouse, "G.V.," also resided in a long-term care
facility as of the hearing date, that G.V. had also submitted a MassHealth long-term care application, which was
denied, and that a separate appeal of that denial was pending before a different hearing officer with the Board of
Hearings (BOH). Later, that appeal was consolidated with the current appeal before this hearing officer, and was
heard on November 18, 2014. While the record of this other appeal remained open, on or about December 1, 2014,
the appellant's spouse, G.V., died, according to appellant's counsel. No decision has yet issued on G.V.'s appeal.
2Pursuant to 130 CMR 520.003(A), a single individual in a nursing facility is allowed to keep $2,000.00 in assets.
Initials are used to preserve confidentiality.
4The record contains no information about whether the appellant and his spouse, prior to deeding the real estate into
their respective trusts, held the property as tenants by the entirety or tenants in common.
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accumulated and added to principal, as from time to time determined by the Trustees.
B. The term "net income" as used herein shall mean the income remaining after the
payment of all costs and expenses normally chargeable to income, and after the payment or
setting aside of such reserves from income as the Trustees deem proper for expenses, taxes
and depreciation.
C. Notwithstanding anything herein contained to the contrary, the Grantor hereby retains in
a non-fiduciary capacity without the approval or consent of any person in a fiduciary
capacity, the power to reacquire the trust corpus and Trust Principal by substituting other
property of an equivalent value, as per IRC Section 675(4)(C). This power is applicable to
the entire income and principal of this Trust.
Article III
A. Prior to the death of the Grantor, upon obtaining the written consent of all adult
beneficiaries, the Trustees shall have discretion to distribute principal, in equal or unequal
amounts as determined by the Trustees, to one or more of the following named persons:
J.V of Lowell; N.V. of Lowell; and P.V. of Lowell
or to the issue of any of the above-named persons who are not living, said named persons
and his/her issue, if that named person is deceased, hereinafter being referred to as a
Beneficiary or Beneficiaries.
Any such distribution of principal, unequal or otherwise, to a Beneficiary shall not be an
advancement of that persons (sic) distributive share upon the death of the Grantor.
B. As of the date of the death of the Grantor, if G.V.5, the spouse of the Grantor is then
living, the Trustees shall distribute to G.V. or apply for her benefit such amounts of net
income only, as the Trustees believe desirable from time to time for her health, support in
reasonable comfort, best interests and welfare, considering all circumstances and factors
deemed pertinent by the Trustees. Any undistributed net income shall be accumulated and
added to principal, from time to time determined by the Trustees.
C. As of the date of death of the Grantor, if G.V., the spouse of the Grantor is not then
living, or upon the death of G.V., the Trustees shall distribute all remaining Trust Principal,
together with all accrued or undistributed net income of the Trust, in equal shares to the
following named persons:
J.V of Lowell; N.V. of Lowell; and P.V. of Lowell

5"G.V." will be used throughout this decision to refer to the appellant's spouse, as opposed to "G.N.V.," which will
be used to refer to the appellant himself.
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or to the issue of any of the above-named persons, for those named persons not then living
as of the date of the death of the Grantor.

E. During the lifetime of the Grantor, the Grantor, by written instrument duly witnessed and
notarized and/or by the terms of his Last Will and Testament, reserves the power and right
to at any time modify, amend and/or change the percentage allocations or shares to which
any beneficiary hereunder may be entitled.
Article IV

A. If at any time a Beneficiary eligible to receive net income or principal distributions is
under legal disability, or in the opinion of the Trustees is incapable of properly managing
his financial affairs, then the Trustees may make those distributions directly to the
Beneficiary, to a lawful guardian of the Beneficiary, or to a custodian selected by the
Trustees for the Beneficiary under a Uniform Transfer to Minors Act or similar applicable
law, or may otherwise expend the amounts to be distributed for the benefit of the
Beneficiary in such manner as the Trustees consider advisable...
B. Among the circumstances and factors to be considered by the Trustees in determining
whether to make discretionary distributions of net income or principal to a Beneficiary are
the other income and assets known to the Trustees to be available to that Beneficiary and
the advisability of supplementing such income or assets.

D. If at any time after the death of the Grantor, the Trustees shall determine that the Trust is
of a size that is no longer economical to administer, the Trustees, without further
responsibility, may (but need not) distribute all Trust assets together with all accrued or
undistributed net income of the Trust in equal shares to the Beneficiaries herein named.
Article V
The Trustees shall have the following powers with respect to all Trust assets held under this
instrument, which shall be exercisable in the discretion of the Trustees:

2. To sell at public or private sale, wholly or partly for cash or on credit, contract to sell,
grant or exercise options to buy, convey, transfer, exchange or lease (for a term within or
extending beyond the term of the trust) any real or personal property of the Trust, and to
partition, dedicate, grant easements over, subdivide, improve, and remodel, repair, or raze
improvements on any real property of the trust, and in general to deal otherwise with the
trust property in such manner, for such prices, and on such terms and conditions as any
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individual might do as outright owner of the property;
3. To borrow money at interest rates then prevailing from any individual bank, or other
source, irrespective of whether any such individual or bank is then acting as Trustee, and to
create security interests in the trust property by mortgage, pledge or otherwise;
4. To invest in bonds, common or preferred stocks, notes, real estate mortgages, common
trust funds, shares of regulated investment companies, currencies, partnership interests. . . or
other securities or property, real or personal, domestic or foreign, including partial interests,
such as life estate, term or remainder interests, without being limited by any statute or rule
of law governing investments by a Trustee;
5. To make allocations, divisions, and distributions of trust property in cash or in kind, or
partly in each; to allocate different kinds or disproportionate shares of property or undivided
interests in property among the Beneficiaries or separate trusts, without liability for, or
obligation to make compensating adjustments...

8. To pay all expenses incurred in the administration of the trust, including reasonable
compensation to any Trustee...

11. To lend money to, and to purchase property from, the personal representative of the
Grantor's estate and retain it for any period of time without limitation, and without liability
for loss or depreciation in value...

13. To receive any property, real or personal, to be added to the Trust, from the Grantor in
any event (and, if the Trustees consent in writing, from any other person) by lifetime or
testamentary transfer or otherwise;

15. To perform all other acts necessary for the proper management, investment and
distribution of the trust property.
D. Notwithstanding the terms of this instrument, no power or authority given to the
Trustees hereunder shall be deemed or construed to permit the Grantor to borrow from the
Trustees or the Trust, or the Trustees or the Trust to loan to the Grantor, all or any portion of
the income and/or principal of the Trust, and in fact any such action by the Trustees is
expressly prohibited.
Article VI
A. Any Trustee may resign at any time by giving prior written notice to the Grantor, or if the
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Grantor is not then living, to the Beneficiary or Beneficiaries to whom the current trust
income may of must then be distributed.

F. Notwithstanding anything set forth herein to the contrary, the Grantor reserves and shall
have the right, not more frequently than once per twelve (12) month period, to terminate and
replace any Trustee herein nominated, named, appointed or serving, or to name a substitute
Trustee for any deceased Trustee or to replace a Trustee who has resigned, upon written
notice to the Trustee to that effect which shall be effective upon the written acceptance of a
successor, independent Trustee named, nominated and/or so appointed by the Grantor. The
Grantor may not appoint himself as a Trustee.
H. Except during the lifetime of the Grantor, the Trustees shall render an accounting at
least annually to each Beneficiary for all years where any Beneficiary has received a
distribution of income or principal during the accounting period. If no objections to the
accounting are raised by the Beneficiaries entitled to receive that accounting within sixty
(60) days after its receipt, then the accounting shall be deemed approved.

Article VIII
A. I hereby designate Attorney D.R. of Lowell... as the Trust Protector of any and all trusts
created under the terms of this instrument. The function of the Trust Protector is to assist, if
needed, in protecting the interests of beneficiaries and in achieving the objectives of this
instrument. To carry out that function, the Trust Protector is hereby empowered to amend
this Trust so as to correct any errors or ambiguities found in this instrument and to respond
to changes in the law that may affect any trusts herein created.
B. Any Trust Protector serving shall be a person who is not an adverse party within the
meaning of Section 672(a) of the IRC and during the Grantor's lifetime shall not be related
or subordinate to the Grantor within the meaning of Section 672(c).
C. Any Trust Protector (including successors) shall have the right to appoint a successor
Trust Protector in writing and such appointment will take effect upon the death, resignation
or incapacity of the appointing Trust Protector. Any Trust Protector may resign by notice to
the Grantor or if the Grantor is deceased, by written notice to all adult beneficiaries of this
Trust. Any Trust Protector may be replaced by the Grantor at any time, with or without
cause, and the Grantor may appoint a successor. Any Trust Protector may be replaced by the
Grantor at any time, with or without cause, and the Grantor may appoint a successor Trust
Protector to serve in the place and stead of any Trust Protector so removed.

E. A Trust Protector may not appoint him/her/itself as a Trustee.
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F. The Trust Protector's authority is conferred in a nonfiduciary capacity and Trust
Protector shall not be liable for any action taken in good faith. The Trust Protector is
permitted and authorized to exercise "best judgment" in the course of service in the capacity
as Trust Protector.

H. The Trust Protector may, with respect to any trust as to which the Trust Protector is
acting, amend:
1. The Trust's administrative and investment powers as may be set forth herein;
2. Provisions to reflect tax or other legal changes that affect trust administration;
3. Provisions to correct ambiguities that might otherwise require court construction
or interpretation; or
4. The withdrawal rights, if any, granted under this instrument.
I. All amendments to this Trust made by my (sic) Trust Protector shall be conclusive on all
persons interested in this Trust and the Trust Protector shall not be liable for the
consequences of any such amendment or for not having amended the same. All such
amendments shall be in writing signed by the Trust Protector and a copy of any such
amendment shall be delivered to all beneficiaries hereunder.

Article IX
Except as specifically set forth herein, the Grantor hereby expressly waives any and all right
which he may have, by operation of law or otherwise, to alter, amend, revoke, or otherwise
change the terms of this Trust or any of the provisions hereof.
(Ex. 6).
At hearing, MassHealth submitted a memorandum ("MassHealth memo") dated July 15, 2014,
which was prepared by an attorney in the agency's legal unit (Ex. 5). The appellant's counsel also
submitted a legal memorandum, and attachments, at the hearing, in response to the MassHealth
memo6 (Exs. 9 and 10). The hearing officer left the record open until October 30, 2014 for
MassHealth to submit a reply memorandum to the appellant's legal memorandum. The appellant
also was permitted a response, and that submission was due on November 20, 2014.

6The

MassHealth memo of July 15, 2014 addressed both the G.N.V. Trust and the G.V. Trust. The latter was the
subject of a separate appeal hearing that commenced on July 15, 2014. The terms of both trusts, however, are
identical, except for the names of the grantors and the contingent income-only beneficiary. Thus, apparently in
anticipation of the same legal memo being submitted in connection with the instant appeal, the appellant's counsel
submitted, on the day of hearing, a responsive memorandum for consideration in both appeals.
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A. MassHealth Arguments
MassHealth contends that all assets in the Trust are fully countable to the grantor-appellant.7 In
support of its position, MassHealth points to Article IIA of the trust instrument, which states that
the appellant is entitled to income from the Trust. This entitlement renders the income of the trust
countable. In addition, MassHealth regulations dictate that a nursing facility resident's home or
former home that is held in an irrevocable trust and is available according to the terms of the trust is
a countable asset.8 In this matter, MassHealth notes that the grantor-appellant was living in the real
estate held in the Trust prior to being admitted to a nursing facility; therefore, MassHealth argues
that the real estate is "actually available" to the appellant, and that this portion of the Trust's corpus
is countable to the appellant.
MassHealth also points out, in the MassHealth memo, that Article VIII of the Trust designates a
Trust Protector, who may amend the Trust. Thus, MassHealth asserts that although the grantorappellant may not alter or amend the Trust, the Trust Protector may do so; thus, MassHealth
concludes that "arguably. . . these instruments can be construed as revocable trusts, and assets in
revocable trusts are countable" under 42 USC § 1396p(d)(3)(A)(i) (Ex. 5, p. 5).
Article HIE of the Trust contemplates that the grantor-appellant may "appoint" trust principal,
which MassHealth argues is evidence of the grantor-appellant's ownership and control of the
principal of the trust. Further, MassHealth asserts that the grantor-appellant may remove and
appoint trustees under Article VIF of the instrument, further evidencing their control over the assets
of the trust (Id. at p. 7).
MassHealth also argues that Article V of the Trust gives the trustees broad power and authority to
deal with trust assets, and further asserts that there is nothing precluding the trustees from
converting the value of the Trust principal to income-producing investments, such as an annuity, for
the benefit of the appellant (Id. at p. 8).
MassHealth also asserts that because Article IIC of the Trust permits the grantor-appellant to
"reacquire the trust corpus and Trust Principal by substituting other property of an equivalent value,
as per IRC Section 675(4)(C)," this is an "any circumstance" contemplated under federal and
MassHealth regulations, supporting a finding that principal is available and countable to the
appellant (Id. at p. 6).9
MassHealth relies on the holding in Cohen v. Comm'r of the Div. of Medical Assistance, 423
Mass. 399,413 (1996) in determining that the trust assets are countable:

throughout this decision, the terms "appellant" and "grantor-appellant" will be used interchangeably.
8MassHealth cites to 130 CMR 520.023(C)(l)(d).
9The "any circumstance" test is set forth in federal regulations at 42 USC § 1396p(d)(3)(B)(i), which states, "In the
case of an irrevocable trust, if there are any circumstances under which payment from the trust could be made to or
on behalf of the individual, the portion of the corpus from which, or the income on the corpus from which, payment
to the individual could be made shall be considered resources available to the individual."
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[The countable amount] is the greatest amount that the trustees in any set of
circumstances might have discretion to pay out to the beneficiary. Thus, if there
is a peppercorn of discretion, then whatever is the most the beneficiary might
under any state of affairs receive in the full exercise of that discretion is the
amount that is counted as available for Medicaid eligibility.
In the MassHealth memo, MassHealth also argues that the appellant cannot reside in property, use
countable assets to pay expenses for its maintenance and improvements, and deduct the real estate
taxes on a personal tax return, and then assert the property is not available. The appellant's claim
that he does not have access to trust principal is undermined by the fact that he was living in the
Trust principal (i.e., the real estate) after it was transferred into the Trust in 2007. The Trust should
be considered under Medicaid statutes and law; the common law of trusts is not controlling.
MassHealth asserts that the home in trust can be cured by deeding the property back to the
appellant-grantor and/or his wife.10
B. Appellant's ArRuments
At hearing, the appellant's counsel presented the testimony of a law professor, Mark Worthington,
who teaches estate planning law at Northeastern University School of Law, and estate planning and
elder law at Western New England University School of Law. Mr. Worthington testified that he has
reviewed the Trust, as well as the MassHealth memo, and that he does not believe that principal is
"available" to the appellant simply because he used to live in the real estate that partially comprises
the corpus of the Trust. He explained that under trust law, a beneficiary has a right to the use of a
trust asset without consuming it, and this right is considered to be "income," not "principal." He
opined that the federal regulation that addresses the availability of an asset to an applicant, 42 USC
§ 1396p(d)(3)(B), is clear that an asset is available only when it is "liquid" and may actually be paid
to, or for the benefit of, the beneficiary. He disagreed that the real estate in this matter is "available"
to the grantor-appellant because it is owned by the Trust, not the appellant, and the appellant cannot
receive payment from it unless it is sold by the Trust (Testimony).
Mr. Worthington also disagreed with MassHealth's position that because the Trust has a Trust
Protector, that the Trust may be altered or revoked, and the principal returned to the appellant. He
explained that the Trust Protector in this matter does not have the authority to revoke the Trust, and
to give the assets of the Trust back to the grantor-appellant. He further explained that the Trust
Protector has four enumerated powers set forth in Article VIIIH of the Trust, and that none of these
includes the power to revoke the trust (Testimony).
As to the grantor-appellant's power to reacquire the trust corpus and trust principal, and to
substitute other property of an equivalent value, as set forth at Article IIC, Mr. Worthington testified
that this does not make principal available to the grantor-appellant. It is, he testified, at best an
opportunity for the grantor-appellant to purchase the real estate at fair market value from the Trust.
10As stated at f.n. 1, supra, the appellant-grantor's spouse, G.V., was living at the time of this hearing, but has since
died. Thus, a "cure" could now be effectuated now by deeding the appellant's one-half interest in the real estate back
to him alone.
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He further explained that a power of substitution reserved to a grantor is a way of preserving the
grantor's $250,000.00 capital gains tax exclusion where a grantor's principal residence is sold by a
trust. He clarified that in a Medicaid context, this particular provision does not allow a transfer of
real estate out of trust unless it is a transfer for value (Testimony).
Mr. Worthington did not agree with MassHealth that the trustees have the discretion to convert
Trust principal to an income-producing investment, such as an annuity. He explained that trust law
does not permit the use of principal to purchase an annuity for the benefit of the grantor-appellant
because this would violate the trustee's fiduciary responsibility to the other trust beneficiaries11
(Testimony).
Mr. Worthington also testified that he believes that MassHealth's argument that the grantorappellant's ability to remove and appoint trustees, indicative of "control" over the trust principal by
the grantor-appellant, is an irrelevant inquiry on the issue of whether the trust is countable to the
grantor-appellant (Testimony).
Mr. Worthington also disagreed MassHealth's position that the reservation of a limited power of
appointment by the grantor-appellant at Article HIE makes principal available to the appellant. A
power of appointment, either during the grantor-appellant's lifetime or in his will after his death, is
a way the appellant might give the remainder beneficiaries (J.V., N.V., and P.V.) greater or lesser
shares of trust principal that the trustees are empowered to distribute to the remainder beneficiaries
under Article IIIA of the Trust.12 However, Mr. Worthington opined that this reservation of a power
of appointment is not tantamount to a reservation of ownership and control by the grantor-appellant
over the trust principal (Testimony).
Appellant's counsel testified that the appellant's children, the Beneficiaries, are the contingent
beneficiaries of the Trust, but clarified that the trustees may distribute principal to them during the
grantor-appellant's lifetime in certain circumstances, as set forth at Article IIIA. He noted that the
goal of the Trust is to provide income to the grantor-appellant during his lifetime, so that it would
not be prudent for the trustees to distribute trust principal to the Beneficiaries while the grantorappellant is still living. Mr. Worthington and appellant's counsel agreed that upon the grantorappellant's death, the appellant's spouse would become the income beneficiary of the Trust, and
that only upon the appellant's spouse's death would the Beneficiaries' interests fully vest
(Testimony).13
To date, the Beneficiaries have not received any distributions of principal from the Trust
(Testimony).

"Appellant's counsel correctly points out that the MassHealth memo (Ex. 5) cites to a repealed state law, G.L. c.
203, § 25 A, for the proposition that if a trust does not otherwise specify, a trustee may invest the principal of that
trust hi annuity contracts issued by life insurance companies on the life of any beneficiary of the trust.
12Neither Mr. Worthington nor appellant's counsel addressed whether the grantor-appellant might appoint trust
principal to himself, since the grantor-appellant is himself a beneficiary of the Trust, under Article HIE.
"However, as noted at f.n. 1, supra, the appellant's spouse has already died.
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In his October 9, 2014 memorandum, appellant's counsel argues that in the event the trustees
purchased an annuity on the appellant's behalf, payments to the appellant by the trustees would be
partially of income and partially of principal. The appellant's counsel argues that reasonable
accounting principles, as well as the language of the Trust, would require the return of the principal
portion of the payment to the corpus of the trust. Thus, the principal of the Trust would not be
available to the appellant under these circumstances, as MassHealth asserts (Ex. 9, p. 22-23).
Mr. Reppucci, who drafted the Trust in this matter, testified that when he met with the appellant
and his spouse prior to execution of the trust instruments, they did not have any intent to use the
trust assets for their care and support. In addition, he testified that he told the appellant and his
spouse once assets were transferred into these irrevocable trusts, they could not get the assets back
(Testimony).
Mr. Reppucci also testified that as Trust Protector, he is charged with making administrative
changes to the Trust to clarify any ambiguities, and he is empowered to make any changes to the
Trust in response to changes in the law. To date, Mr. Reppucci has not been asked to clarify any
ambiguities in the Trust. He also clarified that the authority of the Trust Protector to amend
withdrawal rights, as set forth in Article VIIIH4, are inapplicable in this matter, since none were
reserved by any of the beneficiaries of this Trust (Testimony).
The grantor-appellant and MassHealth agree that the income generated by the Trust, if any, is
countable to the appellant.14
There was no testimony offered about who, if anyone, currently occupies the real estate located at
18 Thorndike Street, Lowell, which comprises a portion of the Trust principal.15
C. Evidence Submitted During the Record Open Period
At the close of the hearing, the hearing officer left the record open for MassHealth to submit a reply
memorandum to the memorandum submitted by appellant's counsel at hearing. A MassHealth
attorney submitted a reply memorandum on October 30, 2014, which stated that Lewis v.
Alexander, 685 F.3d 325 (3d Cir. 2012), cited by the appellant in his memorandum, relates to
pooled trusts and not the type of trust at issue in this appeal, that is, a self-settled inter vivos trust.
MassHealth quotes the court in Lewis as follows:
Congress made a specific choice to expand the types of assets being treated as
trusts and to unambiguously require States to count trusts against Medicaid
eligibility. Its primary objective was to prevent Medicaid recipients from
receiving taxpayer-funded health care while they sheltered their own assets for
their benefit and the benefit of their heirs.

14There

is no evidence in the record as to the amount of income generated by the Trust.
grantor-appellant's address on the Senior Member Benefit Request (MBR) within Ex. 4, and on the Durable
Power of Attorney instrument executed in April, 2006 (Ex. 3), is 18 Thorndike Road, Lowell.
15The
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(Emphasis added by MassHealth; citations omitted)
MassHealth also asserted in its reply memorandum that the cases cited by the appellant in his legal
memorandum for the proposition that federal and state trust laws must be respected when
MassHealth evaluates a trust for Medicaid eligibility purposes, are inapposite. MassHealth further
asserts that the only relevant inquiry is "whether any portion of the trust income or principal that
may, under the terms of the Trust, be used for the benefit of the individual is considered available
and countable" (citing 130 CMR 520.023(C)(l)(a)) (Ex. 11).
MassHealth also notes that a recent Worcester Superior Court decision in the matter of Estate of
Everlina Roche v. Thorn (Superior Court C.A. no. WOCV2013-02261A, decided September 22,
2014), held that principal of the trust at issue in that matter was countable because, among other
things, the appellant had the power to transfer assets in exchange for assets of equivalent value,
which the court explicitly held was the power of the appellant alone. Id. at p. 11 (citations omitted).
MassHealth argues that Article IIC of this Trust has identical language, thus bolstering its position
that the principal is countable to the grantor-appellant.
MassHealth also argues that the decision of the Worcester Superior Court in another matter,
O'Learv v. Thorn (Superior Court C.A. no. WOCV2013-02013A, decided September 11, 2014),
cited by the appellant, holding that MassHealth had erred when it determined principal in the trust
in that matter was countable to the appellant, was non-binding, and was still within the statutory
time period for an appeal (Id.).
Finally, MassHealth argued in its reply memorandum that the appellant's reliance on prior decisions
of the Board of Hearings (BOH) in which trust principal was deemed unavailable to appellants is
unavailing, to the extent that BOH decisions "do not have precedential value and are not
dispositive," and further asserting that "each BOH decision is binding as to only the applicant
whose eligibility determination is under review." Id. at p. 9.
On November 13, 2014, the appellant submitted a responsive legal memorandum. The main points
of that responsive legal memorandum are that appellants before the BOH on the issue of the
countability of trusts are entitled to administrative consistency in these decisions. The appellant also
argues that MassHealth prefers to "nitpick" isolated provisions in trusts to determine that the
principal is available and countable to the grantor-appellants, despite the position taken by
MassHealth in an appeal heard in Newburyport Superior Court in the matter of Muriel Doherty v.
Director of the Office of Medicaid (Superior Court C.A. No. 2007-00291).16 The position set forth
in the MassHealth legal brief in Doherty (a copy of that legal brief is attached to appellant's
16The BOH decision finding the corpus of the trust to be countable to the appellant in Doherty was upheld by the
Superior Court, and upon further review, upheld by the Massachusetts Appeals Court (74 Mass. App. Ct. 439 (2009)).
In the Appeals Court decision, the court noted that the trust in question "constitutes a remarkably fluid legal vehicle,
intelligently structured to provide both Muriel and the trustees maximum flexibility to respond to Muriel's changing
life needs. Indeed, embedded in the trust's governing recitation is not only an explicit assessment that public or other
charitable benefits will likely be insufficient to provide Muriel the quality of life she might desire, but the corollary
implicit direction for the trustees, in such case, to invade assets to make up that difference" (Id. at p. 442).
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submission) is that trust instruments must be read as a harmonious whole, and read in such a way
that no part of the trust language is left meaningless (Ex. 12).
The appellant further argues in his memorandum that MassHealth has only recently taken the
position that "federal Medicaid law, effectively creates a presumption that a Trust containing the
assets of an applicant (and/or spouse) is countable in an eligibility determination;" and that
MassHealth does not deny that the Medicaid Program Operations Manual System (POMS), binding
on state Medicaid Programs, contains no provision that directs that state trust law be ignored;
contains no provision that a termination provision in which a trustee can distribute assets to the
remainderpersons results in an income-only irrevocable trust being treated as available to the
applicant; and contains no provision that the possible investment by the trustee of an income-only
irrevocable trust in annuities, life insurance or other investment renders principal available to the
grantor or the grantor's spouse; contains no provision that the reservation of a limited power of
appointment or special power of appointment in an income-only irrevocable trust renders principal
available to the grantor-applicant or spouse; and that it contains no provision that the reservation of
a power of substitution of assets in an income-only irrevocable trust renders the principal of the
trust available to the grantor-applicant or spouse (Id. at p. 11).
In addition, the appellant submitted an affidavit from Steven Weiss, Esq., a shareholder in the law
firm Shatz, Schwartz and Fentin in Springfield, Mass. The affidavit reflects that Mr. Weiss has a
background in bankruptcy law, and that he has frequently served as a bankruptcy trustee. Mr. Weiss
opines in his affidavit that pursuant to the Trust in this matter, the corpus of the Trust is not owned
by the appellant, could not be reached by creditors of the appellant, nor could the corpus be
included in the grantor-appellant's bankruptcy estate (Id.).
Finally, the appellant submitted with his memorandum an affidavit of Alex L. Moschella, Esq., a
Massachusetts "elder law" attorney for the past thirty years. Mr. Moschella states that he has
reviewed case summaries in 48 matters that include the search term "any circumstances," as that
term is used in 42 USC § 1396p (the federal Medicaid statute), and that he found only 10 that
affirmed a denial of Medicaid benefits based on the determination that the assets in a self-settled,
inter vivos trust were considered countable. He further indicates that in each of these 10 cases,
based on his analysis, the trusts were considered countable because the particular trusts' terms gave
the trustees discretion to distribute principal to the grantors, or because the grantors had the right to
withdraw principal from the trust without adequate substitution of principal (Id.).
On November 20, 2014, the last day of the record open period in this matter, the appellant filed a
supplemental brief, the thrust of which is that MassHealth did not appeal, within the applicable time
period, the decision of the Worcester Superior Court in O'Leary v. Thorn (Superior Court C.A. no.
WOCV2013-02013A), despite MassHealth having asserted in its reply memorandum that the
Superior Court failed to apply a Medicaid analysis to the facts of the case, and that the court had
committed both errors of fact and law in rendering its decision (Ex. 13 at p. 1). The appellant goes
on to assert that because MassHealth did not file a notice of appeal in the O'Leary case, "all of
Office of Medicaid's criticisms of the decision and its arguments of law now lack credibility" (Id.).
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Findings of Fact
Based on a preponderance of the evidence, I find the following:
1. The appellant, who is 91 years old, was admitted to a nursing facility on March 11, 2014
(Testimony, Ex. 4).
2. There is no community spouse (Testimony, Ex. 4).
3. The appellant submitted an application for MassHealth long-term care benefits on June 19,
2014 and requested a benefit start date of June 6, 2014 (Testimony, Ex. 4).
4. MassHealth denied the application on August 1, 2014 for excess countable assets (Exhibit
1).
5. The appellant timely appealed the denial on August 29, 2014 (Exhibit 2).
6. MassHealth determined that the appellant has $844,350.79 in excess assets in a trust, which
MassHealth found to be countable. The trust assets include half the assessed value of real
estate in Lowell, MA (valued at $127,600.00) as well as eight bank accounts containing
assets in the amount of $718,748.79 (Testimony, Ex. 4).
7. The Trust was established on May 10, 2007 (Exhibit 6).
8. Appellant's share of real estate located at 18 Thomdike Street, Lowell was conveyed into
Trust on May 10, 2007 (Id.)
9. Appellant lived in the subject real estate with his spouse prior to entering a nursing facility
(Testimony).
10. The Trust is irrevocable, and the grantor and lifetime, income-only beneficiary of the Trust
is the appellant. The contingent income-only beneficiary of the Trust is the appellant's
spouse, who has since died. The trustees of the Trust are J.V. and N.V., two of the
appellant's sons (Id.).
11. The contingent remainder beneficiaries of the Trust are the appellant's three sons, J.V.,
N.V., and P.V. and their issue (Id.).
12. Article IX of the Trust provides
Except as specifically set forth herein, the [appellant] hereby expressly waives any and all
right which he may have, by operation of law or otherwise, to alter, amend, revoke, or
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otherwise change the terms of this Trust or any of the provisions hereof.
(Ex. 6)
13. Article IIA of the Trust provides
The Trustee shall distribute to the [appellant] or apply for his benefit such amounts of net
income only, as the Trustees believe desirable from time to time for the [appellant's] health,
support in reasonable comfort, best interests and welfare, considering all circumstances and
factors deemed pertinent by the Trustees. Any undistributed net income shall be
accumulated and added to principal, as from time to time determined by the Trustees.
(Ex. 6)
14. Article IIC of the Trust states
Notwithstanding anything herein contained to the contrary, the [appellant] hereby retains in
a non-fiduciary capacity without the approval or consent of any person in a fiduciary
capacity, the power to reacquire the trust corpus and Trust Principal by substituting other
property of an equivalent value, as per IRC Section 675(4)(C). This power is applicable to
the entire income and principal of this Trust.
(Ex. 6)
15. Article IIIA of the Trust provides
Prior to the death of the [appellant] upon obtaining the written consent of all adult
beneficiaries, the Trustees shall have discretion to distribute principal, in equal or unequal
amounts as determined by the Trustees, to one or more of the following named persons:
J.V of Lowell; N.V. of Lowell; and P.V. of Lowell
or to the issue of any of the above-named persons who are not living, said named persons
and his/her issue, if that named person is deceased, hereinafter being referred to as a
Beneficiary or Beneficiaries.
(Ex. 6)
16. Article IIIC of the Trust provides
As of the date of death of the [appellant], if G.V., the spouse of the [appellant] is not then
living, or upon the death of G.V., the Trustees shall distribute all remaining Trust Principal,
together with all accrued or undistributed net income of the Trust, in equal shares to the
following named persons:
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J.V of Lowell; N.V. of Lowell; and P.V. of Lowell
or to the issue of any of the above-named persons, for those named persons not then living
as of the date of the death of the [appellant].
(Ex. 6)
17. Article HIE of the Trust states
During the lifetime of the [appellant], the [appellant], by written instrument duly witnessed
and notarized and/or by the terms of his Last Will and Testament, reserves the power and
right to at any time modify, amend and/or change the percentage allocations or shares to
which any beneficiary hereunder may be entitled.
(Ex. 6)
18. Article IVD of the Trust states
If at any time after the death of the [appellant], the Trustees shall determine that the Trust is
of a size that is no longer economical to administer, the Trustees, without further
responsibility, may (but need not) distribute all Trust assets together with all accrued or
undistributed net income of the Trust in equal shares to the Beneficiaries herein named.
(Ex. 6)
19. Article V of the Trust states that the Trustees shall have broad power to deal with the assets
of the Trust, including but not limited to selling assets at private or pubic sale, borrowing
money against assets of the Trust, investing Trust assets in bonds and stocks, paying all
expenses incurred in the administration of the trust, dealing with fiduciaries of any other
trust or estate, lending money to the personal representative of the appellant's estate,
receiving real and personal property to be added to the Trust, and performing all other acts
necessary for the proper management, investment, and distribution of Trust property (Ex.
6).
20. Article VD of the Trust states
Notwithstanding the terms of this instrument, no power or authority given to the Trustees
hereunder shall be deemed or construed to permit the [appellant] to borrow from the
Trustees or the Trust, or the Trustees or the Trust to loan to the [appellant], all or any
portion of the income and/or principal of the Trust, and in fact any such action by the
Trustees is expressly prohibited.
(Ex. 6)
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21. Article VIF of the Trust provides
Notwithstanding anything set forth herein to the contrary, the [appellant] reserves and shall
have the right, not more frequently than once per twelve (12) month period, to terminate and
replace any Trustee herein nominated, named, appointed or serving, or to name a substitute
Trustee for any deceased Trustee or to replace a Trustee who has resigned, upon written
notice to the Trustee to that effect which shall be effective upon the written acceptance of a
successor, independent Trustee named, nominated and/or so appointed by the [appellant].
The [appellant] may not appoint himself as a Trustee.
(Ex. 6)
22. Article VIIIA of the Trust designates Attorney D.R. as Trust Protector, providing as
follows:
The function of the Trust Protector is to assist, if needed, in protecting the interests of
beneficiaries and in achieving the objectives of this instrument. To carry out that function,
the Trust Protector is hereby empowered to amend this Trust so as to correct any errors or
ambiguities found in this instrument and to respond to changes in the law that may affect
any trusts herein created.
(Ex. 6)
23. Article VIHE of the Trust states that a Trust Protector may not appoint himself as a Trustee
(Id.).
24. Pursuant to Article VIIIH of the Trust, the Trust Protector is empowered to amend:
1. The Trust's administrative and investment powers as may be set forth therein;
2. Provisions to reflect tax or other legal changes that affect trust administration;
3. Provisions to correct ambiguities that might otherwise require court construction or
interpretation; or
4. The withdrawal rights, if any, granted under [the Trust].
(Id-)
25. The Trust Protector may not revoke the Trust under any circumstances (Testimony).

Analysis and Conclusions of Law
MassHealth regulation 130 CMR 520.023 governing Trusts or Similar Legal Devices Created on or
after August 11, 1993 is applicable in this matter. The regulation states in relevant part:

Page 17 of Appeal No.: 1409671

The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal
devices created on or after August 11, 1993, that are created or funded other
than by a will. Generally, resources held in a trust are considered available if
under any circumstances described in the terms of the trust, any of the
resources can be made available to the individual.
(A) Look-Back Period for Transfers into or from Trusts.
(1) Look-Back Period.
(a) For transfers made before February 8, 2006, the look-back period is 36
months for trusts where all or any portion of the income or principal of an
irrevocable trust can be paid to or for the benefit of the nursing-facility
resident, but is paid instead to someone else.
(b) The look-back period is 60 months
(1) for transfers made on or after February 8, 2006, subject to the phase-in
described in 130 CMR 520.019(B)(2), if all or any portion of the income or
principal of a trust can be paid to or for the benefit of the nursing-facility
resident, but is instead paid to someone else;
(ii) if payments are made from a revocable trust to other than the nursingfacility resident and are not for the benefit of the nursing-facility resident; or
(iii) if payments are made into an irrevocable trust where all or a portion
of the trust income or principal cannot under any circumstances be paid
to or for the benefit of the nursing-facility resident.
(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth
agency determines the amount of the transfer and the period of ineligibility
for payment of nursing-facility services in accordance with the rules at 130
CMR 520.019(0).
(Emphasis added)
There is no dispute that the transfer of resources (both cash and real estate) in this matter occurred
well before the 60-month lookback period set forth in MassHealth regulation 130 CMR
520.023(A). The date of the conveyance of the real estate into the Trust was May 10, 2007. A
Senior MBR on appellant's behalf seeking long-term care benefits was not filed until June 19,
2014. Therefore, the typical real estate countabiliry rules of 130 CMR 520.007 and 130 CMR
520.008 do not apply, because the real estate was owned by the Trust during the lookback period.
I do not agree with MassHealth that the Trust is this matter is revocable, and find instead that it is
irrevocable. An irrevocable trust is defined as "a trust that cannot be in any way revoked by the
grantor" (130 CMR 515.001). The Trust provides at Article IX that the appellant cannot alter,
amend, revoke, or otherwise change the terms of the Trust. As there is no provision that allows for
the Trust to be revoked by the appellant as grantor, the Trust is irrevocable.
Federal law at 42 U.S.C. 1396(d)(3)(B)(i) states, in pertinent part:
In the case of an irrevocable trust, if there are any circumstances under which
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payment from the trust could be made to or for the benefit of the individual, the
portion of the corpus from which, or the income on the corpus from which,
payment to the individual could be made shall be considered resources available
to the individual...
(emphasis added).
Regulation 130 CMR 520.023 addresses trusts that were created on or after August 11, 1993, and
reads in pertinent part as follows:
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal
devices created on or after August 11, 1993, that are created or funded other
than by a will. Generally, resources held in a trust are considered available if
under any circumstances described in the terms of the trust, any of the
resources can be made available to the individual.
(C) Irrevocable Trusts.
(1) Portion Pay able.
(a) Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any circumstances to
or for the benefit of the individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust
made to or for the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust
made to another and not to or for the benefit of the nursing-facility resident
are considered transfers of resources for less than fair-market value and are
treated in accordance with the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse
held in an irrevocable trust that is available according to the terms of the
trust is a countable asset. Where the home or former home is an asset of
the trust, it is not subject to the exemptions of 130 CMR 520.007(G)(2) or
520.007(G)(8).
(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid under
any circumstances to or for the benefit of the nursing-facility resident will be
considered a transfer for less than fair-market value and treated in accordance
with the transfer rules at 130 CMR 520.019(G).

(Emphasis added)
In addition, 130 CMR 520.024(A) addresses irrevocable trusts:
(A) Irrevocable Trust.
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(1) The assets and income held in an irrevocable trust established by the
individual or spouse that the trustee is required to distribute to or for the
benefit of the individual are countable.
(2) Payments from the income or principal of an irrevocable trust established
by the individual or spouse to or for the benefit of the individual are
countable.
(3) The assets and income held in an irrevocable trust established by other
than the individual or spouse that the trustee is required to distribute to the
individual are countable.
(4) Payments from the income or the principal of an irrevocable trust
established by other than the individual or spouse to the individual are
countable.
In this matter, the corpus of the Trust is comprised in part of the grantor-appellant's share of real
estate located at 18 Thorndike Street in Lowell. In its eligibility determination, MassHealth
indicated that one-half the total assessed value of the real estate ($255,200.00), or $127,600.00, is
in the Trust and is countable to the appellant. I agree with MassHealth that the appellant's share
of the real estate is countable because it is his former home, because the real estate was available
to him, and because he lived there until he entered a nursing home. Pursuant to 130 CMR
520.023(C)(l)(d), "the home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset." The
appellant did not dispute that he lived in this real estate prior to being admitted to a nursing
facility; indeed, it is the address of record listed on his Senior MBR, and on his Durable Power of
Attorney instrument. There is no question that the real estate was "available" to the appellant, as
MassHealth interprets that term. In the MassHealth memo, MassHealth states that it interprets
"available" to mean available for use. Appellant's counsel urges a different interpretation, stating
that 42 USC § 1396p(d)(3)(B) is clear that an asset is "available" only when it is "liquid" and may
actually be paid to, or for the benefit of, the beneficiary. On this point, I defer to MassHealth's
interpretation of the applicable regulation and federal law.
While sections (a), (b) and (c) of regulation 130 CMR 520.023(C)(1) require a finding that the
trustee has discretion under any set of circumstances to pay or distribute principal to the grantorappellant, section (d) does not. Section (d) also does not distinguish between trust income and
principal, as the prior sections do. The plain language of 130 CMR 520.023(C)(l)(d) is that "the
home or former home of a nursing-facility resident or spouse held in an irrevocable trust that is
available according to the terms of the trust is a countable asset" without further qualification. I
therefore find that MassHealth was correct that the appellant's former home in trust is a
countable asset. The appellant will be allowed to cure the home in trust pursuant to 130 CMR
520.024(C).17
With regard to the cash held in the corpus of the Trust, a different analysis applies. The application

17There was no testimony presented at hearing about whether any rent-paying tenants reside in the real estate, which
could conceivably increase the income available to the appellant from the Trust.
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of the relevant test - whether are any circumstances under which payment from the trust from
these assets could be made to or for the benefit of the individual - yields a different answer with
regard to the bank accounts held in Trust.
Although MassHealth argues that the grantor-appellant has the authority to amend or revoke the
Trust, this is expressly prohibited by Article IX of the Trust, hi addition, MassHealth argues that the
Trust Protector may amend or terminate the Trust, making it countable to the appellant. My reading
of Article VIII reflects that the Trust Protector may amend this Trust so as to correct any errors or
ambiguities found in this instrument and to respond to changes in the law that may affect this Trust,
or other trusts created under this Trust. In other words, the Trust Protector may make only
administrative changes to the Trust, not changes that could under any circumstance make principal
available to the appellant (such as by terminating the Trust). Further, the Trust Protector's powers
are narrowly tailored to those listed at Article VIIH (1) through (4), none of which permit the
termination of the Trust by the Trust Protector, or amendment of the Trust in any substantive way.
Finally, Article VIHE does not permit the Trust Protector to appoint himself as a trustee. Thus, there
is no possible scenario I can envision in which the Trust Protector could give principal to the
appellant.
Further, the grantor-appellant's right to reacquire the corpus of the Trust, and substitute assets of an
equivalent value, does not permit him to acquire anything of value from the Trust, as MassHealth
asserts. A reservation of a power of substitution does not equate to an appellant's right to access
Trust principal, because the appellant would have to contribute something of an equivalent value to
the Trust in return.
With regard to the appellant's power to appoint assets to the beneficiaries, either during his lifetime
or in his will, set forth in Article HIE, one needs to look at the entire Trust in order to parse the
meaning of this specific provision. This power of the grantor-appellant applies to the shares of
principal that the Beneficiaries may receive during their lifetimes, although one would expect the
corpus of the Trust to be substantially preserved for the appellant's benefit during his lifetime.
"Beneficiaries" as defined in Article III are the appellant's sons, J.V., N.V., and P.V. However, the
appellant is himself a beneficiary of this Trust during his lifetime. Thus, the question arises whether
the appellant could appoint shares of principal to himself under this provision. Reading the Trust as
a whole, however, I find that other provisions, such as Article IIA ("The Trustee shall distribute to
the Grantor or apply for his benefit such amounts of net income only"), Article VD ("no power or
authority given to the Trustees hereunder shall be deemed or construed to permit the Grantor to
borrow from the Trustees or the Trust, or the Trustees or the Trust to loan to the Grantor, all or any
portion of the income and/or principal of the Trust") and Article VIF ("The Grantor may not
appoint himself as a Trustee") renders this possibility inconsistent with other provisions of the
Trust.
In addition, the class of "Beneficiaries" in Article IIIE is limited to those listed, the appellant's sons.
The contingent income-only beneficiary of this Trust, the appellant's spouse, and the income-only
beneficiary, the appellant, are not referred to as "beneficiaries" in the Trust (although they are).
This analysis of the language of the Trust also makes it highly inconceivable that the appellant, as a
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beneficiary, could appoint principal to himself during his lifetime.
I also do not agree with MassHealth that the trustees can convert principal to income under this
Trust by investing in an income-producing product, such as an annuity. An annuity payment is
composed partly of principal and partly of income. However, pursuant to the directive set forth in
Article IIA of the Trust, the trustees would have discretion to pay over to the grantor-appellant only
the income portion of an annuity during the grantor-appellant's lifetime, and to return the principal
portion to the corpus of the Trust. Thus, under the plain language of the Trust, the trustees could not
convert principal to income by purchasing an annuity.
Finally, I do not agree with MassHealth that the Trust in the instant matter is, like the trust
instrument at issue in Doherty v. Director of the Office of Medicaid, 74 Mass.App.Ct. 439 (2009),
"a remarkably fluid legal vehicle, intelligently structured to provide both [appellant] and the
trustees maximum flexibility to respond to [appellant's] changing life needs." In the Doherty
matter, the Massachusetts Court of Appeals agreed with the BOH that "embedded in the trust's
governing recitation is not only an explicit assessment that public or other charitable benefits will
likely be insufficient to provide [appellant] the quality of life she might desire, but the corollary
implicit direction for the trustees, in such case, to invade assets to make up that difference" (Id. at
p. 442). The Trust here does not vest the trustees with discretion to make payments to the
appellant from principal to the extent that public funds such as Medicaid benefits are insufficient
to meet his needs. The Trust limits distributions to the appellant of income only, and following
his death, of income only to his spouse if she is still living. Only the contingent beneficiaries,
J.V., N.V., and P.V., may receive distributions of principal during the grantor-appellant's lifetime
upon the trustee obtaining the written consent of all adult beneficiaries of the Trust. Further,
under Article IVD, this Trust may not be terminated by the trustees until after the death of the
grantor-appellant, in contrast to that in Doherty, where the trustee could terminate the trust if he,
"in [his] sole judgment, determined that the fund created shall at any time be of a size which
shall make it inadvisable or unnecessary to continue such Trust fund," and at that point could pay
over principal to Doherty (Id. at p. 441).
What remains unclear from the record is how much income the Trust has produced. There was no
evidence presented by either party as to any accountings that have been made by the trustees at
any time during the existence of the Trust, although none are required during the appellant's
lifetime, pursuant to Article VIH of the Trust. However, the parties are in agreement that income
paid by the Trust to the appellant is countable to him, and thus regulation 130 CMR 520.029,
"Countable-Income Amount," is applicable in this matter.18
I8That regulation provides as follows:
(A) Overview.
(1) An individual's and the spouse's gross earned and unearned income less certain business expenses and standard
income deductions is referred to as the countable-income amount. In determining gross monthly income, the
MassHealth agency multiplies the average weekly income by 4.333 unless the income is monthly.
(2) For community residents, the countable-income amount is compared to the applicable income standard to
determine the individual's financial eligibility.
(3) For institutionalized individuals, specific deductions described in 130 CMR 520.026 are applied against the
individual's countable-income amount to determine the patient-paid amount.
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The appellant must also meet the asset limits set forth at 130 CMR 520.003 in order to qualify
for MassHealth Standard to pay for his nursing home care.19 However, since the value of the real
estate is countable to the appellant as discussed, supra, he will be permitted an opportunity to
cure the home in trust, and to spend down his assets, within thirty days of the date of this
decision.
For the above reasons, this appeal is DENIED in part, and APPROVED in part.

Order for MassHealth
Rescind the notice dated August 1, 2014. Disregard bank account assets in the amount of
$718,748.79 held in Trust when determining appellant's eligibility. Allow the appellant 30 days
from the date of this decision to spend down excess assets, and to cure the home in trust pursuant to
130CMR520.024(C).

Notification of Your Right to Appeal to Court
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

(4) The types of income that are considered in the determination of eligibility are described in 130 CMR 520.009,
520.018, 520.019, and 520.021 through 520.024. These include income to which the applicant, member, or spouse
would be entitled whether or not actually received when failure to receive such income results from the action or
inaction of the applicant, member, spouse, or person acting on his or her behalf. In determining whether or not
failure to receive such income is reasonably considered to result from such action or inaction, the MassHealth agency
will consider the specific circumstances involved.
(B) MassHealth Income Standards. Generally, financial eligibility is based on a percentage of the federal poverty
level. The monthly federal poverty level standards are determined according to annual standards published in the
Federal Register. The MassHealth agency adjusts these standards annually using the following formula.
(1) Divide the annual federal poverty level income standard as it appears in the Federal Register by 12.
(2) Multiply the unrounded monthly income standard by the applicable federal poverty level percentage.
(3) Round up to the next whole dollar to arrive at the monthly income standards.
19 Asset Limit. (A) The total value of countable assets owned by or available to individuals applying for or receiving
MassHealth Standard, Family Assistance, or Limited may not exceed the following limits:
(1) for an individual — $2,000;...
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Implementation of this Decision
If you experience problems with the implementation of this decision, you should report this in
writing to the Director of the Board of Hearings at the address on the first page of this decision.

Paul C. Moore
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Justine Ferreira

Page 24 of Appeal No.: 1409671

