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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated June 6, 2013, MassHealth denied Appellant's application for MassHealth
Standard Long-Term Care benefits because of excess countable assets totaling $223,407.00. See
Exhibit 1; 130 CMR 520.003. An appeal request was timely filed with the Board of Hearings on
behalf of Appellant (a deceased individual) by her Personal Representative on June 24, 2013. See
Exhibit 1; 130 CMR 610.015(B). Challenging the denial of assistance is a valid ground for appeal
to the Board of Hearings. See 130 CMR 610.032.

Action Taken by MassHealth

MassHealth denied Appellant's request for MassHealth Standard Long-Term Care benefits because
of excess assets.

Issue

Is the MassHealth decision regarding the countability of assets correct?
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Summary of Evidence

Appellant was a female who passed away on February 17, 2013 with no surviving spouse. Prior to
her passing, Appellant had been institutionalized in a skilled nursing facility since December 24,
2012, and, through this appeal, her estate is looking for MassHealth Standard Long-Term Care
(LTC) benefits to assist with her nursing facility costs for the period from December 24, 2012
through February 17, 2013.

On December 3, 2012, an initial Senior Medical Benefit Request (SMBR or application for LTC
benefits) was filed with MassHealth on Appellant's behalf. Although the application was initially
denied due to a verification-related issue in January of 2013, the December 3, 2012 application date
was preserved in June of 2013 through a Fair Hearing concerning that earlier denial notice which
allowed for all outstanding verifications to be eventually submitted by Appellant and reviewed by
MassHealth. The June 6, 2013 notice at issue in this appeal, found in Exhibit 1. is the eligibility
notice resulting from that earlier appeal process.

In making the June 6, 2013 decision, MassHealth found a total of $221,407 in excess assets over
the $2,000 asset limit. The $223,407 in assets consisted of $807 in bank account(s) and $222,600
in a valued real estate asset.

In December of 1992, Appellant transferred her home into a Family Trust named after herself.
Exhibit 3 contains a copy of this trust documentation. Appellant was designated as the Donor and
Trustee of the trust, and Article II of that trust provided that the applicant could have revoked or
amended that trust at any time, and that, per Article IV of the trust, the applicant could also have
made payments of income and principal to herself as she may have directed.

In its legal opinion, found in Exhibit 4, MassHeallh argues that the trust is revocable and was thus a
countable asset during the time period for which eligibility is sought. Appellant concedes that the
trust was revocable during Appellant's life time, but that, after her passing, the trust was no longer
revocable as, by the operation of the terms of the trust, the asset had to be distributed to her
children. As a result, although the notice of June 6, 2013 gave Appellant time to spenddown any
asset, Appellant's estate was unable to do any spenddown at that time due to Appellant's earlier
passing, because Appellant's estate could not avail herself of the trust asset at any time after her
death and during the end stage of this application process. In arguing that the real estate asset
should have been treated as noncountable, Appellant's Appeal Representative submitted a "Legal
Statement" which consisted of an affidavit from an attorney who had been hired to assist with the
administration of Appellant's estate; the affidavit stated in relevant part that: "Pursuant to the
Massachusetts Uniform Trust Code, the revocable trust signed by [Appellant] became irrevocable
upon her death ". See Exhibit 5.
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Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. Appellant was a female who passed away on February 17, 2013 with no surviving spouse.
(Testimony and Exhibits 3, 4 and 5)

2. The SMBR application date at issue in this appeal is December 3, 2013. Appellant's estate is
currently seeking MassHcalth LTC benefits for the dates from December 24, 2012 through
February 17, 2013. (Testimony and Exhibit 5)

3. In making the June 6, 2013 decision at issue in this appeal, MassHcalth found a total of
$221,407 in excess assets over the $2,000 asset limit. The $223,407 in assets consisted of $807
in bank aceount(s) and $222,600 in a valued real estate asset which had been placed in a Family
Trust named after Appellant. (Testimony and Exhibits 1 and 3)

4. Appellant was the Donor and Trustee of the Family Trust during her lifetime, and she could
have revoked or amended the Family Trust at any time, and she also could have distributed the
trust assets to herself during her lifetime. (Testimony and Exhibit 3)

a. All parties agree that the Family Trust was revocable during Appellant's lifetime.
(Testimony and Exhibits 4 and 5)

Analysis and Conclusions of Law

In this matter, there is no dispute that the LTC asset limit for an individual applicant like
Appellant is $2,000. See 130 CMR 520.003. Typically, the value of a former home of a single
individual who, like Appellant, has entered a medical institution (as defined in 130 CMR
515.001) and has been so institutionalized on a long-term basis, is a countable asset. See 130
CMR 520.007(G) as well as the Trust rules in 130 CMR 520.021 through 130 CMR 520.024.

In its legal memorandum, MassHealth correctly cited to a relevant portion of the 130 CMR
520.022 regulation containing rules regarding financial eligibility, which is reprinted below:

520.022: Trusts or Similar Legal Devices Created before August 11, 1993
(A) Revocable Trust. The assets and income of an individual or spouse in a revocable trust are
countable. The fair-market value of the home or former home of the nursing-facility resident
or spouse in a revocable trust is a countable asset. Where the home or former home is an asset
of the trust, the home or former home is not subject to the exemptions of 130 CMR 520.007(G)(2)
or520.007(G)(8).
(B) Medicaid Qualifying Trust.
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(1) A Medicaid qualifying trust is a revocable or irrevocable trust or similar legal device,
created or funded by the individual or spouse, other than by a will, under which

(a) the individual is a beneficiary of all or part of the discretionary or required
payments
or distributions from the trust; and
(b) a trustee or trustees are permitted to exercise any discretion to make payments or
distributions to the individual.

(2) The maximum amount of payments or fair-market value of property that may be permitted
under the terms of the trust to be distributed to the individual assuming the full exercise of
discretion by the trustee or trustees for the distribution of the maximum amount to the individual
is countable in the determination of eligibility.
(3) The fair-market value of the home or former home of the nursing-facility resident in a
Medicaid qualifying trust is a countable asset and is not subject to the exemptions described at
130 CMR 520.007(G)(2) or 520.007(G)(8).

(Emphasis added.)

All parties agree that the trust with the house was revocable during the late Appellant's lifetime.
Therefore, the real estate asset was indeed countable, see 130 CMR 520.022(A) and (B), and put
her over the asset limit for MassHealth LTC benefits on all days prior to her passing. As
Appellant's representative points out, it is true that the asset has become a noncountable asset
(and noncurable) once Appellant passed, but she cannot say she was MassHealth-asset eligible
after her death and somehow use that to create eligibility while she was alive and in need of
MassHealth benefits, as at all times she was alive, she could have revoked the asset and used that
towards her nursing facility costs. Based on the above, I find no error in the excess asset denial
notice in this hearing, and this appeal must be DENIED.

There is one confusing note in the MassHealth memorandum in Exhibit 4 which I feel must be
addressed. In its legal memorandum, MassHealth writes "If the Agency receives a duly recorded
deed showing the [Appellant's] real estate has been titled in the applicant's name alone...the
regulations governing real estate should be applied. " In the footnote within that sentence,
MassHealth also writes "If the applicant is deceased, then the deed of conveyance should be to
the Estate of the applicant". I do not understand this. I also do not think it would help
Massliealth's application as such a possible "cure" of property in trust is contingent on
MassHealth being able to put a lien on the property. See 130 CMR 520.024(C). However, I do
not believe MassHealth can put a lien on property once someone has passed. Sec 130 CMR
520.024(C)(3), So is MassHealth saying that the late Appellant's estate can somehow make her
property noncountable and become eligible, and then leave MassHealth with no avenue for Estate
Recovery? That seems overly generous and inconsistent with the totality of the regulatory law in
130 CMR 520.000. Specifically, I reach that conclusion because, per 130 CMR 520.008(A), the
only real estate property that should be noncountable is the home which is used as the applicant's
principle place of residence. It is difficult to see how the property interest received post-death
could be used to satisfy the principle place of residence prior to Appellant's passing. If
MassHealth meant to somehow suggest that the return of the property to the applicant's name (or
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in this case, to the name of Appellant's estate) would somehow benefit the late applicant in an
eligibility sense, the agency needs to give a more thorough and clear explanation of that in its
memorandum. Nevertheless, by operation of the terms of the trust and the admission, the home
cannot be returned to Appellant and/or her estate and effectively cured at this point by the trustee.
There is also no transfer which can be cured, as it was not transferred prior to her death. I agree
with Appellant's representatives, that there was no way to spenddown due to the terms of the
trust, but that is an issue between the Appellant's estate and the terms of the trust she created and
settled during her lifetime, which called for the transfer of property upon her passing.

For the above reasons, I find the MassIIealth decision in the excess asset denial notice in Exhibit
1 to be correct and I see no reason to overturn it.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Christopher S. Taffe
Hearing Officer
Board of Hearings

cc: Nancy Hazlett @ Chelsea MLC

MassIIealth Legal Unit
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