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APPEAL DECISION

Appeal Decision: Denied Issue: Long-term care
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Decision Date: 7/17/14 Hearing Date: 03/24/2014

MassHealth's Rep.: Patrick Devlin Appellant's Reps.:

Hearing Location: Tewksbury MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated December 27, 2013, MassHealth denied the appellant's application for
benefits because of missing verifications (Exhibit 1). The appellant filed a timely appeal on
January 24, 2014 (130 CMR 610.015(B); Exhibit 2). The appeal was initially dismissed for failure
to provide proper authorization to file the appeal, but the dismissal was later vacated with the
submission of the power of attorney document (Exhibit 3). On February 12, 2014, after the missing
verifications were received, MassHealth denied the application for excess assets; that notice was
timely appealed on March 4, 2014 (Exhibits 4 and 5). Denial of an application for benefits is a
valid basis for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined that she had more
countable assets than are allowable under MassHealth regulations,

Issue

The appeal issue is whether MassHealth correctly determined that the assets in a trust established by
the appellant in 1998 are countable to her.
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Summary of Evidence

An eligibility worker from the Tewksbury MassHcalth Enrollment Center appeared at the hearing
and testified as follows: On November 13, 2013, a MassHealth long-term care application was
filed on the appellant's behalf, seeking coverage as of September 13, 2013. The application was
initially denied for missing verifications, which were later submitted. The worker forwarded
information on a trust that the appellant had established to the MassHealth legal unit, which
advised that the trust assets ($144,185) were countable to the appellant for MassHealth eligibility
purposes. On February 12, 2014, MassIIealth denied the application on the basis of excess
assets. See Exhibit 4.'

The documents in evidence reflect the following history regarding the trust: On October 7, 1998,
the appellant established the [KJ Family Irrevocable Residence Trust, naming her attorney as the
sole trustee. The relevant trust provisions include the following:

FIRST: This trust is irrevocable and shall be known as the "[K] FAMILY
IRREVOCABLE RESIDENCE TRUST", and said trust cannot be amended, altered,
revoked or terminated except as provided herein. This Trust shall be filed with the
Middlesex County North District Registry of Deeds and may also be recorded in the
Registry of Deeds or public records of any other district or county where real estate
belonging to the Trust is located.

SECOND: It is contemplated that the trust property shall include the premises located at
[B Road in Lowell], and the Trustee agrees to maintain such real property during the life
of the Grantor for the purpose of providing a principal residence (as defined under the
Internal Revenue Code and Treasury Regulations) for her. If, as and when directed by the
Grantor, the Trustee shall be authorized to sell such principal residence and reinvest so
much of the net proceeds received as shall be required to purchase a new principal
residence for the Grantor. Any replacement residence or excess proceeds shall be held in
further Trust under the terms and conditions of this instrument in the same manner as the
initial residence held by the Trustees for the benefit of the Grantor.

The Grantor shall be responsible to pay such sums as may be required to defray
the expenses of maintaining said real property, including mortgage debt service, taxes,
insurance premiums, ordinary and necessary maintenance thereof, and utilities and heat.
The Trustee shall apply such amounts of trust property, including income, if any, to
defray the expense of extraordinary repairs and replacements thereto, as the Trustee may
deem appropriate, taking into consideration the necessity of preserving the interest of the
Trust therein.

1 In addition to the trust property, MassHealth determined that the appellant had other assets which
exceeded $2,000. Based on verification provided at the hearing, the MassHealth representative testified
that the appellant had demonstrated that these other assets had been reduced to below the $2,000 mark.

Page 2 of Appeal No.: 1401212



The Trustee, at any time, with the written consent of the Grantor, or her personal
representative . . . in the event of the incapacity of the Grantor, may sell the interest of the
trust in said real estate, and may utilize all or a portion of the proceeds of such sale to
acquire residential real estate suitable for occupancy by the Grantor as her residence,
subject to the same provisions as herein above set forth, or may add the proceeds of such
sale to the other principal of this trust, if any, to be invested and reinvested as part
thereof.

THIRD:
A. Subject to the application of the provisions of Paragraph B of this Article THIRD and

during the lifetime of the Grantor, and to the extent that funds are available, the
Trustee shall pay and distribute to the Grantor or apply for the benefit of the Grantor
all of the net annual income of the Trust after payment of the expenses in connection
with such residence as required under Article SECOND above, in convenient
installments, but not less frequently than quarter-annually.

B. In the event that Grantor becomes a permanent resident of a nursing home or other
such long-term care facility, as determined in accordance with the terms of article
FIFTEENTH of this Trust, then from the beginning of such institutionalization, the
net income may, in the discretion of the Trust, be payable to and among the Grantor's
issue.

FOURTH:
A. The Grantor declares that she is a widow, and that her late husband . . . died on

August 28, 1998. She further declares that she has three (3) children, all living and
all by said marriage. . . .

B. Unless otherwise stated and pursuant to the terms of Article FIFTH, upon the death
of the Grantor, the Trustee shall administer and distribute, subject to the provisions
of Article FOURTH, Paragraph B, Section 3 and Article SIXTH, the trust property to
the Grantor's children in equal shares, per stirpes. . . .

FIFTH: The Grantor reserves the limited power (Special Power of Appointment),
exercisable at any time or from time to time by written instrument delivered to the
Trustee during any Grantor's lifetime, or by a Grantor's will or any codicil thereto, to
appoint any part or all of the trust property, outright or upon trusts, conditions or
limitations, to any one or more of the issue of the Grantor.

EIGHTH: The Grantor authorizes the Trustee, in her discretion, without limitation by
reason of enumeration and in addition to powers conferred by law, to:
1. Compromise, settle, adjust, or abandon any claims of demands by or against this trust,

and to agree to any rescission or modification of any contract or agreement.
2. Retain any security or other property placed in this trust by the Grantor so long as

such retention appears advisable to the Trustee, and no sale thereof need be made
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solely in order to diversify investments.
3. Sell, lease, pledge, mortgage, transfer, exchange, convert or otherwise dispose of, or

grant options with respect to, any and all real or personal property at anytime forming
a part of the Trust estate, in any manner, at any time or times, for any purpose, for any
price and upon any terms, credits and conditions as are deemed advisable; provided,
however, that if, during the Grantor's life, the Grantor's principal residence or any
equitable interest therein is held under this Trust, the Trustee shall not sell or
otherwise dispose of said residence or interest without the written consent of the
Grantor or the Grantor's personal representative or the Grantor's attorney-in-fact
pursuant to a Durable Power of Attorney, it being the Grantor's intention to retain
such residence for the Grantor during her lifetime.

4. Invest and reinvest in such stocks, bonds and other securities and properties as the
trustee may deem advisable, including stocks and unsecured obligations, undivided
interests, interests in investment trusts, mutual funds, common trust funds, leases, all
without diversification as to kind or amounts. Reinvest in such annuities or other
income producing investment(s) as the trustee may deem advisable.

5. Sell or exercise any "rights" issued on any securities held in any trust fund hereunder.
6. Consider and treat as corpus all dividends payable in stock, all dividends in

liquidation, all "rights" issued on securities (provided, however, all capital gains
distributions on shares of mutual funds shall be treated and retained as corpus); and to
consider and treat as income all other dividends received.

7. Charge to principal any premiums on securities purchased at a premium or to
amortize same; and to credit to principal any discounts on securities purchased at less
than par.

8. Allocate receipts and disbursements between income and principal in such manner as
in their sole discretion the trustee may deem proper; provided, however, that any
allocations hereunder shall be made in accordance with the laws of the
Commonwealth of Massachusetts.

12. Borrow money upon such terms and conditions as the trustee may deem best and to
mortgage and pledge estate and trust assets as security for the repayment thereof.

15. Make division and distribution of any trust or share, whenever required or permitted
hereunder, in money or in kind or partly in money and partly in kind; and to exercise
all such powers after the termination of any trust until the same is fully distributed;
provided, however, that any assets so divided or distributed shall be valued for that
purpose at their fair market values determined as of the date of their division or
distribution, as the case may be.

ELEVENTH: The interest of each beneficiary in the income or the principal of any of
the separate Trusts or shares in trust, or any part thereof, shall be free from control or
interference by any creditor of a beneficiary or of any spouse of a married beneficiary,
shall not be subject to the claims for alimony or support, shall not be subject to the claims
of creditors of any beneficiary, or to judgment, levy, execution, attachment, bankruptcy
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proceedings, or other legal or equitable process, or susceptible to anticipation or
alienation. Each beneficiary shall be without the power, voluntarily or involuntarily, to
sell, mortgage, pledge, or hypothecate any interest in principal or the income from such
trusts or shares in trust.

TWELFTH: In the event that any Trustee on the advice of competent legal counsel shall
make such determination that (1) the existence of this Trust renders the Grantor ineligible
to receive long-term care benefits or similar governmental benefits, or (2) if,
notwithstanding the provisions of Article ELEVENTH, this Trust may be subject to
garnishment, attachment, execution or bankruptcy proceedings by a creditor, then, the
Trustee shall terminate the trust or trusts created hereunder and distribute the remaining
trust property, including accrued income, as provided by Article FOURTH.

Further, in the event the Grantor becomes a permanent resident of a nursing home
or other such long-term care facility (as determined in accordance with the terms of
Article FIFTEENTH of this Trust) within a certain limited time period, commencing from
the date of the creation of this trust, not to exceed the lesser of (i) five (5) years or (ii) the
number of days as determined under the then governing state laws during which said
Grantor would, upon application therefore, be denied long term care benefits from any
need-based state or federal program on account of the transfer of said real property to this
trust, the Trustee is authorized, in her sole discretion, to reconvey said real property (or
reinvest the proceeds, i.e., purchase an annuity) for the benefit of the Grantor with the
purpose of curing the transfer (e.g., as provided by federal law) so that it does not render
the Grantor disqualified for long term care benefits from any need-based state or federal
program. Once said period has expired, the Trustee shall have no authority or right to
apply any of the trust principal in such manner.

On the same date that she established the trust, the appellant executed a quitclaim deed
transferring her property in Lowell to the trust. Sec Exhibit 7.

The MassHealth representative testified that information on the MassHealth application, which
was received on November 13, 2013, indicated that the property in the trust consisted of the real
estate in Lowell. However, he stated that the MassHealth asset verification unit determined that
the real estate had been sold to a third party on October 22, 2013. Following the sale, the trustee
deposited the net sale proceeds into a bank account held by the trust. As of November 2013, the
account held $144,185, See Exhibits 7 and 8.

In its legal memorandum, MassHealth contends that the trustee has discretion to use both income
and principal for the appellant's benefit, and that all trust assets are therefore countable to her for
MassHealth purposes under 130 CMR 520.023(C)(l)(a). MassHealth argues that the trust
provisions that attempt to limit income distributions to the appellant when they may affect her
eligibility for Medicaid must be disregarded pursuant to the Supreme Judicial Court's decision in
Cohen v. Commissioner of Div. of Med. Assistance, 423 Mass. 399 (1996). Similarly,
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MassHealth contends that the provisions of the Twelfth Article (as well as the Eighth) authorize
the trustee to effectively return the trust principal to the appellant by purchasing an annuity for
her benefit, thereby rendering the principal countable to her. Relying on the SJC's decision in
Lebuw v. Commissioner of Div of Med. Assistance, the agency rejects the premise that the
provisions which attempt to narrow the exercise of this right to a particular time frame. See 433
Mass. 171 (2000). In addition, MassHealth argues that other provisions in the trust indicate that
the appellant retained substantial control over, and rights in, the principal. These include the
appellant's power of appointment and retained control over a prospective sale of the property, as
well as her claim of the property as her principal place of residence. See Exhibit 7.

The appellant was represented at the hearing by an attorney and her son, who holds her power of
attorney. They agreed that the appellant is entitled to the net income from the trust, which they
estimated at about $779 per year. However, they argued that the trust terms give her no ability to
access or benefit from the trust principal. They maintained that under the Fifteenth Article, the
trustee's authority to use the trust principal for the appellant's benefit was limited to the five-year
window which followed the creation of the trust; during that period, had MassHealth determined
that the transfer of the property into the trust would disqualify her from receiving MassHealth
benefits, the trustee was empowered to return the assets to the appellant to cure the transfer. As
that period expired years ago, they argued, the trustee no longer has any authority to distribute
trust assets to the appellant. See Exhibit 8.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On October 7, 1998, the appellant established an irrevocable family trust. On the same date,
she conveyed her property in Lowell to the trust.

2. The trust instrument includes the following provisions:

a. The trust cannot be amended, altered, revoked, or terminated except as provided in
the trust instrument. (Art 1)

b. The trustee agrees to maintain the Lowell property during the life of the grantor for
the purpose of providing a principal place of residence for her. If directed by the
grantor, the trustee is authorized to sell the principal place of residence and reinvest
so much of the net proceeds received as shall be required to purchase a new
principal residence for the grantor. Any replacement residence or excess proceeds
shall be held in further trust under the terms of conditions of this instrument in the
same manner as the initial residence. (Art. 2)

c. The trustee shall pay and distribute to the grantor or apply for her benefit all of the
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net annual income of the trust after payment of the expenses in connection with such
residence, in convenient installments, but not less frequently than quarter-annually.

3. On November 13, 2013, a MassHcalth long-term care application was filed on the
appellant's behalf, seeking coverage as of September 13, 2013.

4. On December 27, 2013, MassHealth denied the application for missing verifications.

5. On January 24, 2014, the appellant filed a timely appeal of the December 27 verification
denial.

6. On February 12, 2014, after the appellant submitted the missing verifications, MassHealth
denied the application for excess assets.

7. MassHealth determined that assets in the family trust, worth approximately $144,185, were
accessible and countable to the appellant.

8. On March 4, 2014, the appellant filed a timely appeal of the excess asset denial.

9. As of the hearing, the appellant's other assets were under $2,000.

Analysis and Conclusions of Law

Generally, resources held in a trust are considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual. 130 CMR
520.023. For property held in an irrevocable trust - defined as "a trust that cannot be in any way
revoked by the grantor" - the amount countable to an applicant is determined as follows (130
CMR520.023(C)):

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).
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In this case the question is whether, considering the document as a whole, "[a]ny portion of the
principal" held by the trust could "under any circumstances" be paid to or for the benefit of the
appellant See 130 CMR 520.023(C). "[I]f there is a peppercorn of discretion, then whatever is
the most the beneficiary might under any state of affairs receive in the full exercise of that
discretion is the amount that is counted as available for Medicaid eligibility". Cohen v.
Commissioner of the Division of Medical Assistance. 423 Mass. 399, 413 (1996).

There is no question here that the appellant has access to trust income. Under the Third Article of the
trust instrument, the trustee is directed to "pay and distribute to the Grantor or apply for the benefit of
the Grantor all of the net annual income of the Trust. . . ." The trustee is deemed to have this power
without exception, notwithstanding the language in paragraph (B) of that section which purports to
give the trustee the discretion to withhold the income if distributing it to the appellant would
jeopardize her eligibility for public assistance. Such restrictions are disregarded for purposes of
determining her Medicaid eligibility. Sec Cohen, supra at 416, 418, 419-20, 424.

The only real dispute here concerns the appellant's access to trust principal, which initially
consisted of the appellant's former home but is now comprised of the cash proceeds from the sale
of that home. In arguing that the trustee has the discretion to use trust assets for the appellant's
benefit, MassHealth first points to the second paragraph of the Twelfth Article. That section
states as follows:

Further, in the event the Grantor becomes a permanent resident of a nursing home or
other such long-term care facility (as determined in accordance with the terms of Article
FIFTEENTH of this Trust) within a certain limited time period, commencing from the
date of the creation of this trust, not to exceed the lesser of (i) five (5) years or (ii) the
number of days as determined under the then governing state laws during which said
Grantor would, upon application therefore, be denied long term care benefits from any
need-based state or federal program on account of the transfer of said real property to this
trust, the Trustee is authorized, in her sole discretion, to reconvey said real property (or
reinvest the proceeds, i.e., purchase an annuity) for the benefit of the Grantor with the
purpose of curing the transfer (e.g., as provided by federal law) so that it does not render
the Grantor disqualified for long term care benefits from any need-based state or federal
program. Once said period has expired, the Trustee shall have no authority or right to
apply any of the trust principal in such manner.

MassHealth argues that the explicit discretion given to the trustee to return trust assets to the
appellant was not limited to the five-year period described in this paragraph, but rather remains in
effect throughout the operation of the trust. The agency contends that "[u]nder Medicaid case
law, it is ... irrelevant whether the condition, event, or triggering provision in the Trust exists or
has lapsed." In support of this view, MassHealth refers to the Court's holding in Lebow -
specifically, the statement that "[t]he issue is not whether the trustee has the authority to make
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payments to the grantor at a particular moment in time. Rather, if there is any state of affairs, at
any time during the operation of the trust, that would permit the trustee to distribute trust assets
to the grantor, those assets count in calculating the grantor's Mcdicaid eligibility." See Lebow.
supra at 177-78; Exhibit 7.

At first blush, this holding appears to support MassIIealth's argument that the trustee's authority
to return the trust assets to the appellant under this clause survived the five-year period following
the trust's formation. However, a closer reading of Lebow suggests otherwise. In that case, after
a series of maneuvers by the trustee and the beneficiaries, the trustee was deprived of authority to
distribute trust assets to the applicant. As the court found, though, this block on the trustee's
power was not permanent; the terms of the trust, which could be amended by the trustee,
provided clear ways \oprospeclively reestablish the trustee's authority to distribute trust assets to
the applicant. On that basis, the Lebow court found that there were circumstances under which
the applicant retained access to the trust principal. In the present case, by contrast, the trustee's
authority under the Twelfth Article existed for a 5-year window following the creation of the
trust, a period which ended in October 2003. Now, more than a decade later, there is no
provision in the trust, which by its terms cannot be amended, that would allow for this specific
power to be revived. Whereas in Lebow the trustee authority still existed prospectively, in this
ease, at least with regard to this specific clause, it has lapsed irretrievably.2

That said, there remain other provisions in the trust which, taken together, suggest that the trustee
is authorized to access trust principal for the appellant's benefit. Distinct from the time-limited
(and now expired) powers described above, the trustee is empowered at all times in the Eighth
Article to use trust assets to "reinvest in such annuities or other income producing investment(s)
as the trustee may deem advisable" and to allocate such disbursements between income and
principal. Thus, the trustee may use trust assets to purchase an income-generating investment
such as an annuity, and to construe the annuity payments as income payable to the appellant.3

Though not independently dispositive, it is also notable that the appellant retained significant
control over the trust assets. These include the right to reside in the home, to claim it as her

2 This interpretation is supported by the SJC's decision in Guerriero v. Commissioner of the Division of
Medical Assistance, which was decided shortly after Lebow. See 433 Mass. 628 (2001). In that case, the
Court found that a waiver executed by the applicant several years after she created the trust (but seven
years before she applied for MassHealth) was effective in depriving the trustee of any legal discretion to
pay the applicant any part of the trust principal. Though she may have had access to the principal
initially, the Court determined that her execution of the waiver successfully terminated her interest in it
going forward. This holding is at odds with the "once countable, always countable" position advanced
by MassHealth.

3 A recent Superior Court decision approved of this scenario as a basis for finding trust funds remained
available to a MassHealth applicant. See Sands v. Commonwealth of Massachusetts. EOHHS. Office of
Medicaid, SUCV2013-3537-A (April 28, 2014) (Wilkins, J.).
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primary residence for tax purposes, to direct the trustee to sell the real estate (and to purchase a
new residence for her), and, implicitly, to veto any such sale. She also retained the right to
"appoint any part or all of the trust property" to any one or more of her issue. See Doherty v.
Director of the Office of Mcdicaid. 74 Mass. App. Ct. 439, 441 (2009). While these provisions
do not in themselves confer additional authority upon the trustee, they suggest that the appellant
is improperly "attempting to attain Medicaid eligibility by setting up a trust that impairs her
ownership in only minor or immaterial ways, while preserving the significant incidents of
ownership." See Sands, supra at 13, citing Cohen, supra at 403.

Looking within the four corners of the document, I am not persuaded that there is no reasonably
foreseeable circumstance under which the trustee could use trust principal for the appellant's
benefit. This trust improperly allows the trustee "a degree of discretionary authority that would,
if sanctioned, permit [the appellant] to enjoy her assets, preserve those assets for her heirs, and
receive public assistance, to, in effect, 'have [her] cake and cat it too.1" See Dohertv. supra at
443, citing Cohen, supra at 403.4

This appeal is denied.

Order for MassHealth

Appellant has thirty days from the date of this decision to spend down the excess assets, including
those in trust. If a spend-down is completed, MassHealth will rcdetermine the appellant's long-
term care eligibility while preserving the original application date.

Implementation of this Decision

If this decision is not implemented within 30 days after the date hereon, you should contact your
MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

4 The Twelfth Article provides that in the event the trustee determines that "the existence of this Trust
renders the Grantor ineligible to receive long-term care benefits or s imi lar governmental benefits," he or
she is directed to terminate the trust and distribute the remaining property, including accrued income, as
provided in the Fourth Article (i.e., to the appellant's children). As this trust has been found countable to
the appellant for MassHealth eligibil i ty purposes, a trustee could reasonably find that the existence of the
trust renders the appellant ineligible for long-term care benefits. Should the trust now be terminated and
the proceeds distributed to anyone other than the appellant, however, MassHealth could potentially view
such action as a disqualifying transfer of available assets pursuant to 130 CMR 520.019.
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Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Rebecca Brochstein
Hearing Officer
Board of Hearings

cc: Tewksbury MEC
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