
Office of Medicaid
BOARD OF HEARINGS

Appellant Name and Address:

Appeal Decision: Denied

Decision Date: 8/28/14

Appeal Number:

Hearing Date:

Hearing Officer: Samantha Kurkjy Record Open:

1402736

04/22/2014

08/27/2014

Appellant Representative: MassHealth Representative:
Helene Marcum

The Commonwealth of Massachusetts
Executive Office of Health and Human Services

Office of Medicaid
Board of Hearings

100 Hancock Street, Quincy, Massachusetts 02171



APPEAL DECISION

Appeal Decision:

Decision Date:

MassHealtn Rep.:

Denied

8/28/14

Helene Marc urn

Issue:

Hearing Date:

Appellant Rep.:

Long-term care
eligibility

04/22/2014

Hearing Location: Taunton Massliealth Aid Pending: No
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118H, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated February 20. 2014, MassHealth denied the appellant's application for
Massliealth long-term care benefits because Massliealth determined that the appellant's assets
exceed the limits of the Massliealth program (Exhibit 1). The appellant filed this appeal in a timely
manner on March 4, 2014 (130 CMR 610.015(B); Exhibit 2). The record was held open until May
6, 2014 to give the parties an additional opportunity to submit materials in support of their
respective positions, and then was reopened for additional submissions, closing on August 15, 2014
and August 27, 2014. Denial of assistance is valid grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHeallh denied the appellant's application for MassHealth long-term earc benefits because it
determined that she has more countable assets than are allowable under MassI lealth.

Issue

Whether MassHealth was correct in determining that the appellant was over assets and therefore
ineligible, pursuant to 130 CMR 520.003, for MassHealth long-term care benefits.

Summary of Evidence
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The MassHealth representative appeared telephonically and testified that the appellant, who is 83-
years-old, was admitted to a nursing facility on March 5, 2013. She submitted a long-term care
application on July 31, 2013, requesting a benefit start date of August 16, 2013. The application
was denied on November 15, 2013 for missing verifications. The case was relogged on December
19, 2013 and MassHealth denied the application on February 20, 2014 for excess assets. The
appellant timely appealed the denial on March 4, 2014.

The February 20, 2014 denial indicated that the appellant has $549,967.37 in excess assets. The
MassHealth representative testified that the excess assets consist of three trusts, all of which
MassHealth found to be countable, as well as a PNA account (valued at $761.24 as of February 7,
2014) and a Bank of America account ending in 2031 (valued at $2,045.66 as of November 15,
2013).1 The three trusts are the K. Realty Trust, the M.K. Trust, and the M.K. Family Trust. All
three trusts were established in 1991. At hearing, all three trust instruments were submitted into
evidence.

I. K. Realty Trust

The settlors and trustees of the K. Realty Trust are the appellant and her brother. The beneficiary of
the trust is the M.K. Trust. On May 1, 1991 the appellant and her brother conveyed property located
at 22 Grayson St., Dorchester, MA to the K. Realty Trust via quitclaim deed (Exhibit 9). In 2013
the property was valued at $286,100. The appellant lived at this residence prior to her admission to
the nursing facility. The relevant portions of the K. Realty Trust instrument are as follows:

2. Beneficial Interest.
...Any Trustee may, without impropriety, be or become a Beneficiary hereunder and
exercise all rights of a Beneficiary with the same effect as though he were not a Trustee.

3. Duration.
...b. Upon termination of the Trust, the Trust Property shall automatically vest in the
Beneficiaries hereof as tenants in common if more than one, in proportion to their
respective interests, or in the name of the sole Beneficiary...

4. Purpose.
...it is intended that this Trust shall qualify under section 676 or 678 of the Internal
Revenue Code, as from time to time amended, as a revokable [sic] trust, and all provisions
of this Declaration of Trust shall be so construed.

5. Control.

1 While the testimony at hearing was that the balance of Bank of America account ending in 2031 was
$2,045.66 as of November 15, 2013, information submitted by MassHealth indicates the updated balance
was $1,040.96 as of January 17, 2014 (see Exhibit 13).
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(b) The Beneficiaries of this Trust, in their own right, shall have the power to direct and
control the Trustees, and to direct and control the management, operation and handling of
the Trust Property and all matters related thereto, including without limitation, the power
to...sell, mortgage or otherwise dispose of all or any part of the Trust Property...

6. Amendment.
This Declaration of Trust may be amended from time to time by the Trustees with the
written consent and approval of the Beneficiaries...

7. Termination.
(a) This Trust may be terminated at any time by any one or more of the Beneficiaries by
delivery to the Trustees of an instrument in writing setting forth such termination and signed
by any one or more of the Beneficiaries and acknowledged in proper form for recording.
Upon delivery of such instrument to the Trustees, the Trustees shall acknowledge receipt of
the same and the same shall be recorded in the appropriate Registry of Deeds. Such
termination shall be effective upon the recording of such instrument with said Registry of
Deeds.

II. M.K. Trust and M.K. Family Trust

The appellant is both the settlor and sole trustee of the M.K. Trust. The appellant and seven other
people are the beneficiaries of the trust. The trust property consists of $10 and "[a]ll of the
beneficial interest of K. Realty Trust" (Exhibit 10).

The appellant is the settlor of the M.K. Family Trust. From the inception of the trust until July 8,
2013 the appellant was the sole trustee. The appellant resigned as trustee and a successor trustee
was appointed on July 8, 2013. The appellant and seven other people are the beneficiaries of the
trust. The trust property consists of $10, as well as ING and Bank of America accounts. The balance
is in the ING account ending in 3432 is $259,810.43 as of December 31, 2013. The balance in the
Bank of America account ending in 5519 is $4,254.74 as of November 30, 2013.

The relevant sections of the M.K. Trust and the M.K. Family Trust are identical. They are as
follows:

Section 1. Beneficiaries.
...(i) Special Power of Appointment. Notwithstanding any other provision herein contained,
I hereby retain the power, exercisable any time or from time to time, by written instrument
during my lifetime or by will or any codicil thereto, to appoint any part or all of the Trust
Estate to any person(s); provided, however, that such person(s) shall not include (i) myself,
and/or (ii) my creditors, and/or (iii) my estate, and/or (iv) the creditors of my estate.

Section 3. Trust Is Irrevocable.
(a) Irrevocable as to Settlor. The Trust created by this Agreement shall be irrevocable.
Neither I as the Settlor nor any other person shall have the right or power.. .to alter, amend,

Page 3 of Appeal No.: 1402736



revoke, or terminate the Trust, or any of the terms of this Agreement in whole or in part.
The Trustee shall be owner of the Trust Estate...
(b)Amendment by Secondary Beneficiaries. Notwithstanding any other provision herein
contained, a majority of the then living and competent Secondary Beneficiaries shall have
authority to amend this Agreement at any time and from time to time, even to the extent of
terminating the Trust by causing distributions of the Trust Estate to themselves or to some
of them. Any such amendment shall become effective upon the delivery to the Trustee of
the amending instrument in writing.

Section 4. Distributions During My Lifetime Provided that Section 5 Hereof Does Not

Provided that Section 5 hereof does not apply:
(a) During my lifetime, the Trustee shall distribute all of the income of the Trust to me at
least every six months; provided, however, that, prior to any such distribution, the Trustee
must have received written permission ("Written Permission") to make such distribution
from at least two of the Secondary Beneficiaries...

Section 5. Long-Term Healthcare Provision.
This Section shall apply if I...may or might become eligible for certain benefits due to age,
disability, or other factors, but only if the provisions herein concerning Written Permission
are held for any reason to be (or in fact for any reason become) inoperative or ineffective to
prevent distributions from the Trust being used or applied for purposes that otherwise would
or could be covered by such benefits....
(a) Preamble. One purpose of this Trust is to supplement, but not to supplant, what benefits
and services I...may from time to time be eligible to receive by reason of [myj age,
disability, or other factors, from federal, state, and local governmental, insurance, and
charitable sources....With these considerations guiding his decision-making, the Trustee
shall control and manage the Trust Estate, and invest and re-invest the principal, receive the
income therefrom, and, after paying the reasonable and proper expenses of the Trust,
manage and distribute the principal and net income of the Trust in accordance with the
requirements of this Section 6.2
(b) Primary Beneficiaries. For purposes of this Section 6 only, the Primary Beneficiaries of
the Trust shall be both me and my spouse.3
(c) Trust income and principal. During our lifetimes, the Primary Beneficiaries' rights with
respect to the income and principal of the Trust shall be as follows:

(1) Income....During or with respect to any period that both Primary Beneficiaries
(or the survivor of us) are institutionalized, the Trustee shall apply for our benefit so
much of the net income of the Trust, and only so much income, as is necessary and
appropriate to provide us with those health, medical, social, and personal benefits
and services, and only those benefits and services, which are not otherwise available
to use from other sources as or when needed for our welfare..,

2 The trust instrument refers to Section 6, but these provisions lie in Section 5.
3 The appellant has never married.
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(2) Principal. During or with respect to which any period of time that a Primary
Beneficiary is ineligible for medical or residential benefits or services under any
public or private health care program or policy of health insurance by reason of any
transfer of assets, the Trustee shall apply for his or her benefit so much of the
principal of the Trust as is necessary and appropriate to provider him or her with
those health, medical, social, and personal benefits and services, and only those
benefits and services, which are not otherwise available to him or her from other
sources as or when needed for his or her welfare....

(e) [or (d)]4 Scope of Trustee's authority. Under certain subsections of this Section, the
Trustee is obligated to pay or apply income or principal to the extent necessary and
appropriate to provide a beneficiary with those health, medical, social, residential and
personal benefits and services which are not otherwise available to him or to her from other
sources as or when needed for his or her welfare. By illustration and without expanding or
limiting the scope of the Trustee's authority under this requirement, the Trust may
appropriately be used for such as the following:...

(6) Hospital, nursing home, mental health, or other services to which the Primary
Beneficiary would be entitled to assistance under any applicable public or private
health care program under which a Primary Beneficiary is entitled to assistance, but
for a transfer of assets or resources which is disqualifying for benefits under federal
or state law, regulation, or policy.

Section 9. Trustees' Duties and Powers....
(h) Power to amortize mortgage out of income. The Trustee is authorized to apply all or any
part of the income of the Trust to the amortization of any mortgage or mortgages which may
encumber any real estate owned wholly or in part by the Trust...

The record was left open until April 29, 2014 for MassHealth to submit certain documents
referenced at hearing. The appellant was given until May 6, 2014 to respond. The record was re-
opened for the submission of additional evidence, and was closed on August 15, 2014 and August
27, 2014. As part of its submission, MassHealth included a memorandum from MassHealth Legal,
which was prepared by an attorney in the agency's legal unit. MassHealth contends that all three
trusts are Medicaid Qualifying Trusts, and are fully countable to the appellant.

In support of its position, MassHealth points to 42 U.S.C. §1396a(k), which reads as follows:

(1) In the case of a medicaid qualifying trust, the amounts from the trust deemed available
to a grantor...is the maximum amount of payments that may be permitted under the terms
of the trust to be distributed to the grantor, assuming the full exercise of discretion by the
trustee or trustees for the distribution of the maximum amount to the grantor. For the
purposes of the previous sentence, the term "grantor" means the individual referred to in
paragraph (2).

4 This provision is contained in Section 5(d) of the M.K. Family Trust and Section 5(e) of the M.K..
Trust.
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(2) For the purposes of this subsection, a "medicaid qualifying trust" is a trust, or similar
legal device, established (other than by will) by an individual (or an individual's spouse)
under which the individual may be the beneficiary of all or part of the payments from the
trust and the distribution of such payments is determined by one or more trustees who are
permitted to exercise any discretion with respect to the distribution to the individual.

MassHealth relies on 130 CMR 520.022 and Cohen v. Comm'r of the Div. of Medical Assistance.
423 Mass. 399 (1996) in determining that the trust assets are countable. Specifically, MassHealth
asserts that the income and principal of the K. Realty Trust are countable because, as Section 4 of
the trust instrument indicates, the K. Realty Trust is revocable. Additionally, Section 7 allows for
the termination of the trust by any beneficiary. The beneficiary of the K. Realty Trust is the M.K.
Trust, of which the appellant is the settlor, trustee, and primary beneficiary. Therefore, the appellant
may terminate the K. Realty Trust pursuant to Section 7 and may be the beneficiary of the K. Realty
Trust pursuant to Section 3. MassHealth contends that the property of the trust is available to the
appellant.

MassHealth also asserts that the income and principal of the M.K. Trust and the M.K. Family Trust
are countable. Section 4 of the trusts require the distribution of income to the appellant by the
trustee, subject to written permission granted by the secondary beneficiaries. Section 5 applies if the
appellant "may or might become eligible for" Medicaid and the Written Permission provision is
held to be ineffective to prevent trust distributions being used for purposes that could be covered by
Medicaid. In that case, the trustee is required to distribute principal and income for the appellant's
medical, social, personal benefits and services, and health. MassHeallh argues that since the trust
instruments do not indicate any limitation as to how much of the income or principal may be
distributed to the appellant, the whole trust is countable pursuant to Cohen. MassHealth contends
that "[i]f there is a peppercorn of discretion, then whatever is the most the beneficiary might under
any state of affairs receive in the full exercise of that discretion is the amount that is counted as
available for Medicaid eligibility" (Cohen, 423 Mass, at 413). Section 5 also specifically allows for
distributions of principal if the appellant is found to be ineligible for Medicaid due to a transfer of
assets. MassHealth argues that Cohen, inter alia, states that a trust's limiting provisions are
disregarded because "they are meant to defeat Medicaid eligibility standards."

Further, MassHealth argues that Section 1 of the trusts, which gives the appellant a Special Power
of Appointment over the trust assets, indicates that the appellant has not actually divested herself of
control and ownership of the assets. MassHealth points out that the appellant may also reside in real
estate that is owned by the M.K. Trust. Section 9 gives the appellant broad power to deal with the
assets of the trust, in that it allows the appellant to borrow money and to mortgage the property
using the trust real estate as security. The appellant may also invest in annuities, and there is no
provision that prevents the appellant from converting the trust principal to income-producing
investments. MassHealth argues that there are several circumstances in which the principal can be
used for the benefit of or made available to the appellant.
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The appellant's representative did not dispute the facts presented at hearing, but stated that the three
trusts are not Medicaid Qualifying Trusts and the appellant has no access to either trust income or
principal. In his memorandum, he argues that MassHealth should not count the entirety of the
Dorchester property held in the K. Realty Trust against the appellant, as she and her brother were
joint owners of the Dorchester property and were joint settlors and trustees of the K. Realty Trust.
The property, if found to be countable against the appellant, should only be countable as to 50% of
its value.

The appellant's representative argues that the M.K. Trust and the M.K. Family Trust, which are
both irrevocable, differ from those considered in Cohen because of the Section 5 contingency which
allows for distribution of income and principal to the appellant if "she becomes or may become
eligible for Medicaid" (Exhibit 4). The income and principal are not to be used for the appellant's
benefit, "but only to supplement Medicaid benefits if she shall [sic] apply" (Exhibit 4). In addition,
if the appellant is found to be ineligible for MassHealth benefits due to a transfer of assets, Section
5 allows for the appellant to access the principal for her benefit. Section 1 allows the appellant to
distribute income and principal to beneficiaries but not to herself The appellant had no intent to
access the income and principal for herself. Under Section 4, she may make distributions of
principal to the secondary beneficiaries and may distribute income to herself every six months,
subject to the Written Permission provision. The appellant's representative argued that the
secondary beneficiaries have never granted the appellant written permission to distribute income,
and therefore the appellant does not have the authority to make such distributions. Since the trustee
does not have the power to make distributions to the appellant, Gucrriero v. Comm'r of the Div. of
Medical Assistance, 433 Mass. 628 (2001) more appropriately applies to this case.

The appellant's representative stated that the appellant resigned as trustee from all three trusts and
C.F. is the successor trustee (Exhibits 5, 8 & 10). However, only the M.K. Family Trust contains
paperwork indicating a successor trustee was appointed (see Exhibit 5). The Acceptance of
Appointment of Successor Trustee shows that C.F. was appointed successor trustee on July 8, 2013.
The appellant's representative later stated that the M.K. Family Trust is the only trust that required
active management at the time C.F. was appointed.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant, who is 83-years-old, was admitted to a nursing facility on March 5, 2013
(testimony).

2. The appellant submitted an application for MassHealth long-term care benefits on July 31,
2013 and requested a benefit start date of August 16, 2013 (testimony).

3. The application was denied on November 15, 2013 for missing verifications. The case was
relogged on December 19, 2013 (testimony).
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4. On February 20, 2014 MassHealth denied the application for excess assets. MassHealth
stated that the appellant has $549,967.37 of excess assets consisting of three trusts, the M.K.
Trust, the K. Realty Trust, and the M.K. Family Trust, as well as a PNA account and a Bank
of America account (Exhibit 1; Exhibit 5; Exhibit 8; Exhibit 10; Exhibit 13).

5. All three trusts were established in 1991 (Exhibit 5; Exhibit 8; Exhibit 10; Exhibit 13).

6. The K. Realty Trust is revocable, and the settlors and trustees are the appellant and her
brother (Exhibit 8; Exhibit 13).

7. The beneficiary of the trust is the M.K. Trust (Exhibit 8; Exhibit 13).

8. On May 1, 1991 the appellant and her brother conveyed property located at 22 Grayson St.,
Dorchester, MA to the K. Realty Trust via quitclaim deed. The appellant lived at this
residence prior to her admission to the nursing facility (Exhibit 4; Exhibit 9).

9. In 2013 the property was valued at $286,100 (testimony).

10. Article 2 of the trust provides as follows:

2. Beneficial Interest.
.. .Any Trustee may, without impropriety, be or become a Beneficiary hereunder and
exercise all rights of a Beneficiary with the same effect as though he were not a
Trustee.

11. Article 3 of the trust provides as follows:

3. Duration.
...b. Upon termination of the Trust, the Trust Property shall automatically vest in
the Beneficiaries hereof as tenants in common if more than one, in proportion to
their respective interests, or in the name of the sole Beneficiary...

12. Article 4 of the trust provides as follows:

4. Purpose.
...it is intended that this Trust shall qualify under section 676 or 678 of the Internal
Revenue Code, as from time to time amended, as a revokable [sic] trust, and all
provisions of this Declaration of Trust shall be so construed.

13. Article 5 of the trust provides as follows:

5. Control.
(b) The Beneficiaries of this Trust, in their own right, shall have the power to direct
and control the Trustees, and to direct and control the management, operation and
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handling of the Trust Property and all matters related thereto, including without
limitation, the power to...sell, mortgage or otherwise dispose of all or any part of
the Trust Property...

14. Article 6 of the trust provides as follows:

6. Amendment,
This Declaration of Trust may be amended from time to time by the Trustees with
the written consent and approval of the Beneficiaries...

15. Article 7 of the trust provides as follows:

7. Termination.
(a) This Trust may be terminated at any time by any one or more of the Beneficiaries
by delivery to the Trustees of an instrument in writing setting forth such termination
and signed by any one or more of the Beneficiaries and acknowledged in proper
form for recording. Upon delivery of such instrument to the Trustees, the Trustees
shall acknowledge receipt of the same and the same shall be recorded in the
appropriate Registry of Deeds. Such termination shall be effective upon the
recording of such instrument with said Registry of Deeds.

16. The M.K. Trust is irrevocable, and the appellant is both the settlor and sole trustee (Exhibit
10; Exhibit 13).

17. The appellant and seven other people are the beneficiaries of the trust (Exhibit 10; Exhibit
13).

18. The trust contains "[a]ll of the beneficial interest of K[.J Realty Trust" (Exhibit 10; Exhibit
13).

19. The M.K. Family Trust is irrevocable, and the appellant is the settlor (Exhibit 5; Exhibit
13).

20. The appellant was sole trustee until July 8, 2013, when C.F. was appointed successor trustee
(Exhibit 5; Exhibit 13).

21. The appellant and seven other people are the beneficiaries of the trust (Exhibit 5; Exhibit
13).

22. The trust property consists of $10, as well as ING and Bank of America accounts. The
balance is in the ING account ending in 3432 is $259,810.43 as of December 31, 2013. The
balance in the Bank of America account ending in 5519 is $4,254.74 as of November 30,
2013 (Exhibit 5; Exhibit 6; Exhibit 7).
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23. The relevant sections of the M.K. Trust and the M.K. Family Trust arc identical. Section 1
provides as follows:

Section 1. Beneficiaries.
...(i) Special Power of Appointment. Notwithstanding any other provision herein
contained, I hereby retain the power, excrcisable any time or from time to time, by
written instrument during my lifetime or by will or any codicil thereto, to appoint
any part or all of the Trust Estate to any person(s); provided, however, that such
person(s) shall not include (i) myself, and/or (ii) my creditors, and/or (iii) my estate,
and/or (iv) the creditors of my estate.

24. Section 3 provides as follows:

Section 3. Trust Is Irrevocable.
(a) Irrevocable as to Settlor. The Trust created by this Agreement shall be
irrevocable. Neither I as the Settlor nor any other person shall have the right or
power...to alter, amend, revoke, or terminate the Trust, or any of the terms of this
Agreement in whole or in part. The Trustee shall be owner of the Trust Estate...

(b) Amendment by Secondary Beneficiaries. Notwithstanding any other provision
herein contained, a majority of the then living and competent Secondary
Beneficiaries shall have authority to amend this Agreement at any time and from
time to time, even to the extent of terminating the Trust by causing distributions of
the Trust Estate to themselves or to some of them. Any such amendment shall
become effective upon the delivery to the Trustee of the amending instrument in
writing.

25. Section 4 provides as follows:

Section 4. Distributions Purina My Lifetime Provided that Section 5 Hereof Docs
Not Apply.
Provided that Section 5 hereof does not apply:
(a) During my lifetime, the Trustee shall distribute all of the income of the Trust to
me at least every six months; provided, however, that, prior to any such distribution,
the Trustee must have received written permission ("Written Permission") to make
such distribution from at least two of the Secondary Beneficiaries...

26. Section 5 provides as follows:

Section 5. Long-Term Healthcare Provision.
This Section shall apply if I...may or might become eligible for certain benefits due
to age, disability, or other factors, but only if the provisions herein concerning
Written Permission are held for any reason to be (or in fact for any reason become)
inoperative or ineffective to prevent distributions from the Trust being used or
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applied for purposes that otherwise would or could be covered by such benefits....
(a) Preamble. One purpose of this Trust is to supplement, but not to supplant, what
benefits and services I.. .may from time to time be eligible to receive by reason of
[my] age, disability, or other factors, from federal, state, and local governmental,
insurance, and charitable sources....With these considerations guiding his decision-
making, the Trustee shall control and manage the Trust Estate, and invest and re-
invest the principal, receive the income therefrom, and, after paying the reasonable
and proper expenses of the Trust, manage and distribute the principal and net
income of the Trust in accordance with the requirements of this Section 6.
(b) Primary Beneficiaries. For purposes of this Section 6 only, the Primary
Beneficiaries of the Trust shall be both me and my spouse.
(c) Trust income and principal. During our lifetimes, the Primary Beneficiaries'
rights with respect to the income and principal of the Trust shall be as follows:

(1) Income....During or with respect to any period that both Primary
Beneficiaries (or the survivor of us) are institutionalized, the Trustee shall
apply for our benefit so much of the net income of the Trust, and only so
much income, as is necessary and appropriate to provide us with those
health, medical, social, and personal benefits and services, and only those
benefits and services, which are not otherwise available to use from other
sources as or when needed for our welfare....
(2) Principal. During or with respect to which any period of time that a
Primary Beneficiary is ineligible for medical or residential benefits or
services under any public or private health care program or policy of health
insurance by reason of any transfer of assets, the Trustee shall apply for his
or her benefit so mueh of the principal of the Trust as is necessary and
appropriate to provider him or her with those health, medical, social, and
personal benefits and services, and only those benefits and services, which
are not otherwise available to him or her from other sources as or when
needed for his or her welfare....

(c) [or (d)] Scope of Trustee's authority. Under certain subsections of this Section,
the Trustee is obligated to pay or apply income or principal to the extent necessary
and appropriate to provide a beneficiary with those health, medical, social,
residential and personal benefits and services which arc not otherwise available to
him or to her from other sources as or when needed for his or her welfare. By
illustration and without expanding or limiting the scope of the Trustee's authority
under this requirement, the Trust may appropriately be used for such as the
following:...

(6) Hospital, nursing home, mental health, or other services to which the
Primary Beneficiary would be entitled to assistance under any applicable
public or private health care program under which a Primary Beneficiary is
entitled to assistance, but for a transfer of assets or resources which is
disqualifying for benefits under federal or state law, regulation, or policy.
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27. Section 9 provides as follows:

Section 9. Trustees' Duties and Powers....
(h) Power to amortize mortgage out of income. The Trustee is authorized to apply
all or any part of the income of the Trust to the amortization of any mortgage or
mortgages which may encumber any real estate owned wholly or in part by the
Trust...

28. The PNA account was valued at $761.24 as of February 7, 2014 (testimony).

29. The Bank of America account ending in 2031 was valued at $1,040.96 as of January 17,
2014 (Exhibit 13).

Analysis and Conclusions of Law

MassHealth regulations at 130 CMR 520.022 pertain to trusts or similar legal devices created
before August 11, 1993. Regulation 130 CMR 520.522, which pertains to Medicaid Qualifying
Trusts (MQTs), reads, in relevant part, as follows:

(A) Revocable Trust. The assets and income of an individual or spouse in a revocable
trust are countable. The fair-market value of the home or former home of the nursing-
facility resident or spouse in a revocable trust is a countable asset. Where the home or
former home is an asset of the trust, the home or former home is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(B) Medicaid Qualifying Trust.
(1) A Medicaid qualifying trust is a revocable or irrevocable trust or similar legal
device, created or funded by the individual or spouse, other than by a will, under
which

(a) the individual is a beneficiary of all or part of the discretionary or
required payments or distributions from the trust; and
(b) a trustee or trustees are permitted to exercise any discretion to make
payments or distributions to the individual.

(2) The maximum amount of payments or fair-market value of property that may
be permitted under the terms of the trust to be distributed to the individual
assuming the full exercise of discretion by the trustee or trustees for the
distribution of the maximum amount to the individual is countable in the
determination of eligibility.
(3) The fair-market value of the home or former home of the nursing-facility
resident in a Medicaid qualifying trust is a countable asset and is not subject to the
exemptions described at 130 CMR 520.007(G)(2) or 520.007(G)(8).

In a 1996 decision, the Supreme Judicial Court discussed MQTs and the extent to which assets in
such a trust are considered available to a MassHealth applicant:
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[An MQT is] any trust established by a person (or that person's spouse) under which that
person may receive any payments. This general definition is qualified only by the
requirement that trustees must be permitted to exercise some discretion-mat is, the
conditions for distribution may not be completely fixed for all circumstances. If there is
an MQT, then [the amount of money deemed to be available] is the greatest amount that
the trustees in any set of circumstances might have discretion to pay out to the
beneficiary. Thus, if there is a peppercorn of discretion, then whatever is the most the
beneficiary might under any state of affairs receive in the full exercise of that discretion
is the amount that is counted as available for Medicaid eligibility.

(Cohen v. Commissioner of Division of Medical Assistance, 423 Mass. 399, 413 (1996)).5

In addition, 130 CMR 520.024(A) addresses irrevocable trusts:

(A) Irrevocable Trust.
(1) The assets and income held in an irrevocable trust established by the
individual or spouse that the trustee is required to distribute to or for the benefit of
the individual are countable.
(2) Payments from the income or principal of an irrevocable trust established by
the individual or spouse to or for the benefit of the individual are countable.
(3) The assets and income held in an irrevocable trust established by other than
the individual or spouse that the trustee is required to distribute to the individual
are countable.
(4) Payments from the income or the principal of an irrevocable trust established
by other than the individual or spouse to the individual are countable.

Regulation 130 CMR 520.024(C) explains how to cure the issue of a home in a trust that has
made an applicant or member ineligible due to excess assets. If any part of 130 CMR 520.021
through 130 CMR 520.024 conflicts with federal law, federal law supersedes (130 CMR
520.021).

MassHealth argues that the income and principal of the K. Realty Trust are countable because,
pursuant to Section 4, the trust is revocable. As such, it is subject to 130 CMR 520.522(A) and is a
countable asset. The appellant argues that the trust is non-countable, but if found countable, the
home is only 50% countable because the appellant and her brother were joint owners of the home. I
am not persuaded by the appellant's argument. It is clear from Section 4 of the trust instrument that
the K. Realty Trust is a revocable trust and is therefore countable pursuant to 130 CMR
520.022(A). Additionally, the K. Realty Trust, and not the appellant, owns the Dorchester property.

5 The Cohen decision concerned four consolidated cases in which the respective trusts limited trustee
discretion to the extent that the exercise of such discretion would render the settlor ineligible for public
assistance. As to each of the four cases, the Court found that the trust funds (principal and/or income) were
countable for purposes of determining MassHealth eligibility.
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The beneficiary of the K. Realty Trust is the M.K. Trust, of which the appellant is the primary
beneficiary and the sole trustee. For reasons staled below, the appellant has access to both the
income and the principal of the M.K. Trust. Therefore, the Dorchester property is countable to the
appellant in its entirety.

An irrevocable trust is defined as "a trust that cannot in any way be revoked by the grantor" (130
CMR 520.023(C)). Both the M.K. Trust and the M.K. Family Trust provide, in Section 3(a), that
the settlor cannot amend, alter, terminate, or revoke the trust. The appellant is the settlor and
primary beneficiary of both trusts. Section 3(b) allows a majority of the secondary beneficiaries
to amend or terminate the trusts. As there is no provision that allows for the trusts to be revoked
by the appellant as settlor, both the M.K. Trust and the M.K. Family Trust are irrevocable.

Massllealth argues that both the principal and income of the M.K. Trust and the M.K. Family
Trust are countable to the appellant for Medicaid purposes, and Cohen controls that
determination. The appellant argues that neither principal nor income of the two trusts is
countable to the appellant, and that the contingency provision of Section 5 shows the trusts in
this case are similar to the trust in Gucrriero. In Guerriero. the court held that the execution of an
irrevocable waiver did not merely "limit" the trustee's discretion; it deprived the trustee of any legal
discretion to pay any part of the trust principal to the Massllealth applicant. The trusts in this ease
differ in that the trustee does have legal discretion to distribute income and principal to the
appellant, but is subject to a preceding occurrence; namely, the appellant being found eligible for
Massllealth benefits and the Written Permission provision being found inoperative. I agree with the
appellant that the trusts in this case do not mirror those of the trusts in Cohen. However, pursuant to
Lcbow v. ComnVr of the Div. of Medical Assistance. 433 Mass. 171, 177-78 (2001), "|i]f there is
any state of affairs, at any time during the operation of the trust, that would permit the trustee to
distribute trust assets to the grantor, those assets will count in calculating the grantor's Medieaid
eligibility" (emphasis added).

There are other ways the appellant may access both the trust income and principal. For example, if
Section 4 of the trusts controls, the Written Permission provision of Section 4 requires secondary
beneficiaries to grant permission before the trustee may distribute trust income to the appellant.
Under Cohen, "[i]f there is a peppercorn of discretion, then whatever is the most the beneficiary
might under any state of affairs receive in the full exercise of that discretion is the amount that is
counted as available for Medicaid eligibility" (Cohen. 423 Mass at 413). In addition, Section 3 of
the trust instruments allows the secondary beneficiaries to amend the trust provisions, thereby
potentially allowing the appellant access to the trust principal and income.

Since the language of the trusts does not entirely foreclose distribution of the income and principal
to the appellant, and there is no provision limiting the amount of principal or income that can be
distributed to the appellant, the M.K. Trust and the M.K. Family Trust are countable to the
appellant for Medicaid purposes in their entirety.6

'' The eountability of the assets in the appellant's PNA account and Bank of America account ending in
203 1 are not at issue in this appeal.
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Accordingly, the appeal is denied.

Order for MassHealth

Allow the appellant 30 days from the date of this decision to spend down excess assets and cure the
home in trust pursuant to 130 CMR 520.024(C).7

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Samantha Kurkjy
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Helene Marcum

7 It appears that on or about October 12, 2013, the appellant transferred $43,368.97 into an Individual
Trust Account, with Planned Lifetime Assistance Network of Massachusetts and Rhode Island, Inc.
(PLAN) acting as trustee (see ExhiffingS)15Jefil&ppQfl^ddri&i2fflfifc transfer at hearing.


