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APPEAL DECISION

Appeal Decision: Denied

Decision Date: 8/27/14

MassHealth's Rep.: Kim McAvinchey

Issue:

Hearing Date:

Appellant's Rep.:

Long-term care
eligibility

05/29/2014

Hearing Location: Tewksbury MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118H and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated April 1, 2014, MassHealth denied the appellant's application for benefits
due to excess assets (Exhibit 3). The appellant filed a timely appeal on April 23, 2014 (130 CMR
610.015(B); Exhibit 2). Denial of an application for benefits is a valid basis for appeal (130 CMR
610.032). After a hearing on May 29, 2014, the record was held open for the appellant's attorney to
submit a legal brief (Exhibits 8 and 9).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined that she had more
countable assets than arc allowable under MassHealth regulations.

Issue

The appeal issue is whether MassHealth correctly determined that assets in a trust established by the
appellant are countable to her.
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Summary of Evidence

A MassHealth representative appeared at the hearing and testified as follows: The appellant was
admitted to a nursing facility on September 20, 2011. A MassHealth long-term care application
was filed on her behalf on February 25, 2014, seeking coverage as of November 1, 2013. In
reviewing the application, the MassI lealth legal unit advised the eligibility worker that the assets of
a trust that the appellant had established in 2008 remained countable to the appellant for eligibility
purposes. On April 1, 2014, MassHealth denied the case for excess assets of $93,348.62. This
figure includes the balance of two accounts held by the trust ($92,232.47 total) as well as another
account in the appellant's name ($3,116.15). See Exhibits 1 and 6.

The MassHealth representative submitted a copy of the trust instrument, which was executed by the
appellant on November 6, 2008. The appellant named her son as the sole trustee. The relevant
trust provisions include the following:

• Article B(I)(2): During the lifetime of the Grantor, the Trustees shall pay to or for the
benefit of the Grantor such amounts of the income held hereunder as the Trustees, in their
sole and exclusive discretion may, from time to time or at any time, determine to be
advisable and the Trustees shall pay to or for the benefit of the Grantor's issue, such
amounts of principal as the Trustees shall, in their sole and exclusive discretion, from time
to time or at any time, determine to be advisable for the health, support, maintenance or
comfort of such issue. Notwithstanding anything to the contrary contained herein, any
distribution of principal held hereunder to the Grantor shall be deemed a breach of the
fiduciary duties imposed hereunder, and any beneficiary, present, contingent or future shall
be empowered to the fullest extent of the law, to enforce the obligations imposed on the
Trustees, in any court of competent jurisdiction.

• Article C(5): The Grantor may appoint and remove trustees, and may name herself as a
trustee.

• Article D:
(2) The Trustees may bargain, sell, lease . . . , mortgage, convey, or otherwise dispose of

any property in any trust herein created or any property subsequently acquired. . . .
(3) The Trustees shall hold the insurance policies transferred under this trust, may

purchase new insurance policies on the Grantor's life, and shall hold, manage, sell,
invest, and reinvest any funds or proceeds which may be hereafter transferred by the
Grantor to this trust. The Trustees shall collect any income derived from the assets of
this trust and, after payment of all proper charges and expenses, the disinterested
Trustees may apply this income to the payment of premiums on the insurance policies
which arc then a part of the trust estate. If, at any time, the net income derived by the
Trustees shall be insufficient to pay the premiums on the policies of insurance held
hereunder, the Trustees shall promptly notify the Grantor in writing of the amount
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necessary to pay such premiums, and, if the Grantor shall fail to advance sufficient
funds to pay such premiums, the Trustees are authorixed, but shall be under no
obligation to do so, to sell at public or private sale a sufficient portion of the trust
corpus to obtain the necessary funds, or to borrow on the collateral of the trust corpus
or any part thereof....

(5) The Trustees may invest and reinvest in securities or any property, real or personal, or
any businesses, partnerships, or joint ventures, although of a kind or in an amount
which ordinarily would not be considered suitable for a trust investment.

(21)The Trustees, in their discretion, may lend any funds of the trusts to the estate of the
Grantor, or to any other person or entity, upon such terms and conditions, whether
with or without interest, as the Trustees shall determine.

(25)Upon the request of the Grantor, the Trustees shall substitute assets, including assets
owned by the Grantor, for assets held hereunder of equal value.

• Article E:
(1) The Trustees shall have the right to amend any of the administrative provisions of this

instrument if, in their discretion, such amendment is necessary or desirable to improve
the efficient administration of this trust, provided, however, that no such amendment
shall directly or indirectly change or affect any rights of the beneficiaries or the
distributees hereunder. . . .

(6) The trusts hereunder shall be irrevocable, and the Grantor hereby expressly
acknowledges that she shall have no right or power, whether alone or in conjunction
with others, in whatever capacity, to alter, amend, revoke or terminate the trusts, or
any of the terms of this instrument, in whole or in part, or to designate the persons who
shall possess or enjoy the trust property, or the income therefrom.

On the same date the trust was executed, the appellant transferred her real estate into the trust
without reserving a life estate. On August 19, 2009, the real estate was sold, and the net proceeds
were deposited into bank account(s) held by the trust. As of August 31, 2009, the balance in that
trust account was $341,589.18. Over the next four years, the balance in that account dropped
significantly, as the trustee used trust assets to pay for the appellant's living, medical, and nursing
home expenses. Bank statements in evidence show payments totaling nearly $250,000 from the
trust account (account number ending in #6199) to the nursing home between September 2011 and
December 2013.1 In addition, the trustee made a payment to a previous nursing facility on
September 22, 2011 ($3,374.10) and to an assisted living facility on May 30, 2011 ($6,630).2

1 The payments were as follows (in reverse chronological order); December 20, 2013 ($4,940), October
21,2013 ($36,860), May 15,2013 ($23,180), two on April 11, 2013 ($1,460.98 and $11,780), January 10,
2013 ($11,780), November 29, 2012 ($32,300), August 6, 2012 ($11,780), July 16, 2012 ($22,580), May 7,
2012 ($11,160), March 23, 2012 ($21,960), February 24, 2012 ($10,440), December 16, 2011 ($11,790),
December 30, 2011 ($ 11,160), November 9, 2011 ($ 15,965), and September 23, 2011 ($ 10,800).

2 The trustee also periodically transferred funds from the trust's CD accounts into this bank account.
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The MassHealth representative provided a copy of memorandum prepared by an attorney in the
agency's legal unit. The MassHealth attorney argues that all income and principal of the trust are
countable to the appellant, particularly where a substantial portion of the trust assets have already
been used to pay her nursing home (and other) bills. In addition, MassHealth maintains that other
provisions in the trust give the trustee the authority to distribute trust assets. Specifically,
MassHealth points to the clause under which the appellant, as Grantor, retains the right to reacquire
principal by substituting property of equivalent value. In addition, the agency argues that the broad
authority granted to trustees under Article D - including the right to sell, mortgage, convey or
otherwise dispose of trust property, to purchase insurance policies on the applicant's life, to invest
and reinvest in any securities or any property, and to lend trust assets - signifies that the trustee may
use the principal to, for example, purchase a long-term care policy or an annuity for the appellant's
benefit. MassHealth also contends that the appellant cannot claim the real estate held in a trust is
unavailable to her when she wants to reside in it, to use countable assets to pay for maintenance and
upkeep, and use the property to gain tax advantages. See Exhibit 6.

The appellant was represented at the hearing by an attorney, who appeared by telephone. She
agreed with the basic facts as presented by MassHealth, and also acknowledged that the trustee had
made substantial distributions of trust assets for the appellant's benefit. However, she contended
that the trustee was not authorized to make these distributions of principal and that he has offered to
resign as trustee. The appellant's attorney argued that the trustee's actions do not mean that the
funds are countable to the appellant. She explained that the trustee was only using funds from the
trust to pay the appellant's nursing home bills when there were no other funds available.

The record was held open for the appellant's attorney to review the MassHealth legal memorandum
and to submit a response brief. In her brief, appellant's counsel argues that because the appellant
transferred her home into the trust outside of the 5-year regulatory look-back period, the assets in
the trust cannot now be considered countable to her. She points out that the look-back period
extends back to November 14, 2008 (5 years prior to the requested start date3) and that the transfer
here took place 8 days earlier, on November 6, 2008. Further, she argues that the terms of the trust
clearly state that trust principal may not be distributed to the appellant; she maintains that the
trustee's use of trust assets to pay for her care was a breach of his fiduciary duty, but does not
negate the terms of the trust. See Exhibit 8.

3 The SC-1 form completed by the nursing home indicates that the appellant was seeking MassHealth
coverage as of November 1, not November 14. See Exhibit 6. Either way, the regulation governing
disqualifying transfers states that the look-back period begins "on the first date the individual is both a
nursing-facility resident and has applied for or is receiving MassHealth Standard." 130 CMR
520.019(B); 130 CMR 520.023(A). Here, the look-back period would have begun on the date of
application, February 25, 2014, and not on a date in November. The look-back period is not pertinent
here, however, as the basis of MassHcalth's denial was countable assets and not a disqualifying transfer
of resources.
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Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On November 6, 2008, the appellant established an irrevocable trust. She named her son as
the sole trustee.

2. The trust terms include the following:

a. During the lifetime of the Grantor [appellant], the Trustees shall pay to or for the
benefit of the Grantor such amounts of the income held hereunder as the Trustees, in
their sole and exclusive discretion may, from time to time or at any time, determine
to be advisable and the Trustees shall pay to or for the benefit of the Grantor's issue,
such amounts of principal as the Trustees shall, in their sole and exclusive
discretion, from time to time or at any time, determine to be advisable for the health,
support, maintenance or comfort of such issue. Notwithstanding anything to the
contrary contained herein, any distribution of principal held hereunder to the
Grantor shall be deemed a breach of the fiduciary duties imposed hereunder, and
any beneficiary, present, contingent or future shall be empowered to the fullest
extent of the law, to enforce the obligations imposed on the Trustees, in any court of
competent jurisdiction. (Article B(I)(2))

b. The Grantor may appoint and remove trustees, and may name herself as a trustee.
(Article C(5))

c. The Trustees may bargain, sell, lease, mortgage, convey, or otherwise dispose of any
property in any trust herein created or any property subsequently acquired. (Article
D(2).

d. The Trustees shall hold the insurance policies transferred under this trust, may
purchase new insurance policies on the Grantor's life, and shall hold, manage, sell,
invest, and reinvest any funds or proceeds which may be hereafter transferred by the
Grantor to this trust. The Trustees shall collect any income derived from the assets
of this trust and, after payment of all proper charges and expenses, the disinterested
Trustees may apply this income to the payment of premiums on the insurance
policies which are then a part of the trust estate. If, at any time, the net income
derived by the Trustees shall be insufficient to pay the premiums on the policies of
insurance held hereunder, the Trustees shall promptly notify the Grantor in writing
of the amount necessary to pay such premiums, and, if the Grantor shall fail to
advance sufficient funds to pay such premiums, the Trustees are authorized, but
shall be under no obligation to do so, to sell at public or private sale a sufficient
portion of the trust corpus to obtain the necessary funds, or to borrow on the
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collateral of the trust corpus or any part thereof. . . . (Article D(3))

e. The Trustees may invest and reinvest in securities or any property, real or personal,
or any businesses, partnerships, or joint ventures, although of a kind or in an amount
which ordinarily would not be considered suitable for a trust investment. (Article
D(5))

f. The Trustees, in their discretion, may lend any funds of the trusts to the estate of the
Grantor, or to any other person or entity, upon such terms and conditions, whether
with or without interest, as the Trustees shall determine. (Article D(21))

g. Upon the request of the Grantor, the Trustees shall substitute assets, including assets
owned by the Grantor, for assets held hereunder of equal value. (Article D(25))

h. The Trustees shall have the right to amend any of the administrative provisions of
this instrument if, in their discretion, such amendment is necessary or desirable to
improve the efficient administration of this trust, provided, however, that no such
amendment shall directly or indirectly change or affect any rights of the
beneficiaries or the distributees hereunder.... (Article E(l))

i. The trusts hereunder shall be irrevocable, and the Grantor hereby expressly
acknowledges that she shall have no right or power, whether alone or in conjunction
with others, in whatever capacity, to alter, amend, revoke or terminate the trusts, or
any of the terms of this instrument, in whole or in part, or to designate the persons
who shall possess or enjoy the trust property, or the income therefrom. (Article E(6))

3. On August 19, 2009, the real estate in the trust was sold, and the net proceeds were
deposited into a bank account(s) held by the trust.

4. On May 30, 2011, the trustee made a $6,630 payment from the trust checking account
ending in #6199 to an assisted living facility on the appellant's behalf.

5. On September 22, 2011, the trustee made a $3,374.10 payment from the trust checking
account account to a nursing and rehabilitation facility on the appellant's behalf.

6. The appellant was admitted to a nursing facility on September 20, 2011. Between
September 2011 and December 2013, the trustee used trust funds to make payments totaling
nearly $250,000 to the nursing facility on the appellant's behalf.

7. On February 25, 2014, a MassHealth long-term care application was filed on the appellant's
behalf, seeking coverage as of November 1, 2013.
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8. MassIIealth determined that the trust principal was countable to the appellant for long-term
care eligibility purposes.

9. On April 1, 2014, MassIIealth denied the application due to excess assets of $93,348.62.
This figure includes the balance of two accounts held by the trust ($92,232,47 total) as well
as another account in the appellant's name ($3,116.15).

Analysis and Conclusions of Law

Generally, resources held in a trust are considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual. 130 CMR
520.023. For property held in a revocable trust - defined in 130 CMR 515.001 as "a trust whose
terms allow the grantor to take action to regain any of the property or funds in the trust" — the
rules are as follows (130 CMR 520.023(8)):

(1) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual arc
countable income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing-
facility resident are considered transfers for less than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019(G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable
trust is a countable asset. Where the home or former home is an asset of the trust, it is not
subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

For an irrevocable trust - defined as "a trust that cannot be in any way revoked by the grantor" -
the amount countable to an applicant is determined as follows (130 CMR 520.023(C)):

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).
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In this case, MassHealth determined that assets in a trust established by the appellant in 2008 remain
countable to her for MassHealth eligibility purposes, thereby putting her over the $2,000 regulatory
asset limit. MassHealth's argument is two-pronged: That the terms of the trust give the trustee
discretion to use trust assets for the appellant's benefit, and that the trustee in fact already used most of
the trust principal to privately pay the appellant's nursing home expenses - effectively neutralizing the
argument that the trust assets are now "unavailable" to pay for her care.

With regard to the first point, the trustee's authority under the terms of the trust, MassHealth
highlights several provisions in the trust instrument that suggest the trustee can make trust assets
available for the appellant's use - this in spite of express language in Article B(I)(2) prohibiting such
distributions. See Dohertv v. Director of the Office of Medicaid. 74 Mass. App. Ct. 439, 441 (2009),
citing Harrison v. Marcus. 396 Mass. 424, 429 (1985) ("this clause may not be read in isolation;
rather, it must be construed and qualified in light of the trust instrument as a whole"). I agree with
MassHealth that the trust instrument can reasonably be read to give the trustee such discretion. As
MassHealth argues, the terms of Article D give the trustee "broad power and authority to deal with
trust assets," including the ability to "bargain, sell, lease, mortgage, convey or otherwise dispose of
any property in the trust, to "invest or reinvest" the assets, as well as the duty to "hold the insurance
policies transferred under this trust . . . , the option "to purchase new insurance policies on the
Grantor's life, and the obligation [tol hold, manage, sell, invest, and reinvest any funds or proceeds
which may be hereafter transferred by the Grantor to this trust." This last provision regarding
insurance policies also includes details about the payment of premiums:

The Trustees shall collect any income derived from the assets of this trust and, after
payment of all proper charges and expenses, the disinterested Trustees may apply this
income to the payment of premiums on the insurance policies which are then a part of the
trust estate. If, at any time, the net income derived by the Trustees shall be insufficient to
pay the premiums on the policies of insurance held hereunder, the Trustees shall promptly
notiiy the Grantor in writing of the amount necessary to pay such premiums, and, if the
Grantor shall fail to advance sufficient funds to pay such premiums, the Trustees are
authorized, but shall be under no obligation to do so, to sell at public or private sale a
sufficient portion of the trust corpus to obtain the necessary funds, or to borrow on the
collateral of the trust corpus or any part thereof. . . . (Article D(3))

Taken together, I agree with MassHealth that these provisions authorize the trustee to use trust
assets to fund a long-term care insurance policy for the appellant, which would in turn be used to
cover the appellant's nursing home expenses. Whether it is for a policy that is transferred into or
purchased by the trust outright, the trustee is explicitly empowered to sell trust assets if necessary
to pay insurance premiums.4 The likelihood of this scenario is not material to the analysis; the

4 Notwithstanding the reference to "new insurance policies on the Grantor's life" in Article D(3), I do not
see the language as limiting the trustee to purchasing a life insurance policy. The trust as a whole grants
the trustee broad discretion to manage, invest, and dispose of trust assets, which could include the
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mere fact that there is "any circumstance" in which the assets can be made available for the
appellant is sufficient to render the trust assets countable for MassHcalth eligibility purposes.

Separately, MassHealth argues that the mere fact that the trustee used nearly $250,000 of trust assets
to pay the appellant's nursing home costs (in addition to funds used for a rehabilitation center and an
assisted living facility) signifies that the trust principal must be available and therefore countable to
her. Whether or not this alone is sufficient to render the assets countable, it certainly undermines the
appellant's position that the trust principal is not available for her use. The trustee clearly believed,
correctly so, that the terms of the trust gave him the authority to use trust assets for the appellant's
nursing home expenses.

For the foregoing reasons, this appeal is denied. The appellant will have 30 days from the date of this
decision to complete the spend-down of the excess assets while the original application date is
protected.

Order for MassHealth

If the appellant provides verification within 30 days of this decision that the excess assets have been
spent down, redetermine her eligibility using the application date of February 25, 2014.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or with Suffolk County Superior Court, within 30 days of
your receipt of this decision.

Rebecca Brochstein
Hearing Officer
Board of Hearings

cc: Tewksbury MEC

purchase of other types of insurance.
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