
APPEAL DECISION

Author¡ty

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 304, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated June 2, 2014, MassHealth denied Appellant's application for
MassHealth Long-Term Care Benefits because MassHealth determined that assets held
in Trust are countable and the exceed eligibility limits (Exhibit A). Appellant filed this
appeal in a timely manneron June 16,2014 (see 130 CMR 610.015(B) and ExhibitA).
Denial of assistance constitutes valid grounds for appeal (see 130 CMR 610.032). A
hearing was held on July 22,2014 after which the record remained open until August22,
2014 to allow Appellant to review MassHealth's legal memorandum and file a response
memorandum.

Action Taken by MassHealth

MassHealth denied Appellant's application for MassHealtlr Long-Term Care Benefits
because MassHealth determined that assets held in Trust are countable to Appellant and
exceed eligibility limits.
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lssue

The appeal issue is whether MassHealth properly applied the controlling regulations to
accurate facts when it denied Appellant's application for MassHealth Long-Term Care
Benefits upon determining that assets held in Trust are countable to Appellant and
exceed the eligibility limit.

Summary of Evidence

The MassHealth representative testifíed that Appellant is an B7-year-old woman
residing in a nursing facility who applied for MassHealth Long-Term Care benefits on
April 17,2014 (Exhibit B). Through the application process, MassHealth learned that
on January 15, 2009, Appellant became the Grantor of an lrrevocable trust when she
established the "[Appellant's SurnameJ Family lrrevocable Trust" (the "Trust"). The
Trustees are Appellant's two sons. The Trust document identifies Appellant as the
Grantor residing at 115 Steiger Drive, Westfield, MA (Exhibit F).

By Deeds dated January 15,2009, Appellant transferred, for no consideration, titles to
real estate she individually owned located at 115 Steiger Drive, Westfield, MA and 13g
Rear Meadow Street, Westfield, MA to the Trust and did not retain a life estate in either
property. MassHealth valued the property on Steiger Drive at $204.700.00 and the
property at Rear Meadow St., at $177,600.00.

MassHealth's Legal Department reviewed the Trust document (Exhibit F) and prepared
a written memorandum explaining why both the Trust income and corpus are countable
for MassHealth Long-Term Care eligibility purposes (Exhlbit B). Based on the Legal
Department's conclusion, MassHealth denied Appellant's application calculating tñat
Appellant has total countable assets of $382,986.84 which exceeds the $2,000.00
eligibility limit by $380,986.84 (total excess assets) (Exhibit A).

Appellant was represented by Counsel who filed an initial legal memorandum which
disputed that the Trust corpus is countable for MassHealth Lõng-Term Care eligibility
purposes (Exhibit C). Counsel requested and was granted time to review MassHealth
Legal's memorandum and to file a response memorandum which was timely filed
(Exhibit D). Thereafter, MassHealth filed a brief reply memorandum (Exhibit E).

The memoranda are part of the record and the salient arguments and assertions are
addressed in the Analysis and Conclusions of Law section of thís decision, below.

There was no dispute that the Trust contains the following provisions:

Article First of the Trust, at paragraph C, states that Appellant relinquishes all power to
alter, amend or revoke the Trust, but retains the authority to change the Trustee.
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Article Two provides for the treatment of Trust assets during the lifetime of Appellant,
and reads in part:

A) During the life of the Grantor, the Trustee shall periodically distribute as much of
the net income only of the Trust property as they in their sole discretion deem
necessary to or for the benefit of the Grantor, There shall be no distribution of
principal to or for the benefit of the Grantor during her lifetime. ln the event that
the Grantor becomes a resident or patient in a nursing home or similar long-term
care facility, the Trustee shall then distribute as much of the net income oçly of
the Trust property as he or she deems necessary to or for the benefit of the
Grantor. There shall be no distribution of Trust principal to or for the benefit of
the Grantor.

B) The Grantor shall have the right to reside in the property located at 115 Steiger
Drive, Westfield, Massachusetts and utilize the (sic) property located at 139 Rear
Meadow Street, Westfield, Massachusetts for the rest of her life, PROVIDED:
however, that she is mentally, physically and financially able to maintain the
property and voluntarily chooses to do so.

C) The Trustee shall not sell or otherwise dispose of or encumber either of said
residences without the written consent of the Grantor, or her personal
representative.

D) ln lieu of paying rent to the Trust, said Grantor shall be solely responsible for the
payment of all mortgage loans, utilities, insurance, real estate taxes and normal
maintenance and cosmetic repairs on the primary residence for as long as she
shall occupy such property.

E) Capital improvements and major structural repairs in the nature of capital
improvements shall be made in the sole discretion of the Trustee. The cost of
such capital ímprovements shall be paid by the Trustee either from the gross
income or the principal of the Trust.

F) ln the event that the Trustee sells the above-referenced property and purchases
a subsequent residential property, the Grantor shall have the right to reside in
that property upon the same terms and conditions as set forth above.

G) The Grantor shall have the right to reacquire particular assets from the Trust by
substituting assets of equal value.

H) The Grantor shall have a special power of appointment over trust principal. This
power may be exercised only in favor of the Grantor's children and other issue,
and the spouses of such children and other issue, in such amounts, proportions
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and manner, in trust or otherwise, as the holder of the power may designate. The
holder of the special power of appointment may not exercise the same in favor of
herself, her creditors, her estate or the creditors of her estate.

Article Three provides that upon the death of Appellant, the Trustee shall distribute the
Trust assets in accordance with the Schedule of Beneficial lnterest and then terminate
the Trust. The Schedule of Beneficial lnterest, executed with the formation of the Trust
on January 15, 2009, states that upon the death of Appellant, the Trust assets shall be
paid equally to Appellant's two sons.

Adicle Four enumerates the Trustee's powers which include the ability to (A) sell,
convey, assign, moftgage, loan or othen¡rise encumber all or any part of the Trust
estate; (B) invest and reinvest Trust assets whether or not of a kind or in a proportion
ordinarily considered suitable for Trust investments, but such investments may only be
made,with the knowledge and consent of the applicant; (D) make any distribution of
principal directly to any beneficiary or for her or his benefit, and reiterates that
distributions of principal shall not be made to or for the benefit of Appellanti and, (E)
make determinations as to what should be chargeable to income.

Article Seven provides that the Trustee may at any time release or disclaim in whole or
part any power. Under the Ninth Article any Trustee may be removed by a majority of
the Beneficíaries.

Article Eleven states that Appellant has authority to change the Schedule of Beneficial
lnterest at any time.

Findings of Facts

By a preponderance of the evidence, I find the following:

1. Appellant is an 87-year-old woman residiñg in a nursing facility who applied for
MassHealth Long-Term care benefits on April 17,2014 (Exhibit B).

2. On January 15,2009, Appellant became the Grantor of an lrrevocable trust
when she established the "[Appellant's Surname] Family lrrevocable Trust" (the
"Trust").

3. The Trustees are Appellant's two sons.

4. The Trust document identifies Appellant as the Grantor residing at 115 Steiger
Drive, Westfield, MA (Exhibit F).

5. The residence at 115 Steiger Drive, Westfield, MA is Appellant's former home
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6. By Deeds dated January 15,2009, Appellant transferred, for no consideration,
titles to real estate she individually owned located at 115 Steiger Drive,
Westfield, MA and 139 Rear Meadow Street, Westfield, MA to the Trust and did
not retain a life estate in either property.

MassHealth valued the property on Steiger Drive at $204.700.00 and the
property at Rear Meadow St., at $177,600.00.

MassHealth denied Appellant's application calculating that Appellant has total
countable assets of $382,986.84 (which includes the corpus of the trust) which
exceeds the $2,000.00 eligibility limit by $380,986.84 (total excess assets)

GxhiþXé)

Article First of the Trust, at paragraph C, states that Appellant relinquishes all
power to alter, amend or revoke the Trust, but retains the authority to change the
Trustee.

lO.Article Three provides that upon the death of Appellant, the Trustee shall
distribute the Trust assets in accordance with the Schedule of Beneficial lnterest
and then terminate the Trust. The Schedule of Beneficial lnterest, executed with
the formation of the Trust on January 15, 2009, states that upon the death of
Appellant, the Trust assets shall be paid equally to Appellant's two sons.

1 1 . Article Four enumerates the Trustee's powers which include the ability to (A) sell,
convey, assign, mortgage, loan or otherwise encumber all or any part of the
Trust estate; (B) invest and reinvest Trust assets whether or not of a kind or in a
proportion ordinarily considered suitable for Trust investments, but such
investments may only be made with the knowledge and consent of the applicant;
(D) make any distribution of principal directly to any beneficiary or for her or his
benefit, and reiterates that distríbutions of principal shall not be made to or for
the benefit of Appellant; and, (E) make determinations as to what should be
chargeable to income.

i2.Articie Seven pi'ovides that the Trustee may at any time release or disclaim in
whole or parl any power. Under the Ninth Article any Trustee may be removed
by a majority of the Beneficiaries.

l3.Article Eleven states that Appellant has authority to change the Schedule of
Beneficial lnterest at any time.

l4.Article Two provides for the treatment of Trust assets during the lifetime of
Appellant, and reads in part:

7.

8.

9.
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A) During the life of the Grantor, the Trustee shall periodically distribute as
rnuch of the net income only of the Trust property as they in their sole
discretion deem necessary to or for the benefit of the Grantor. There shall be
no distribution of principal to or for the benefit of the Grantor during her lifetime.
ln the event that the Grantor becomes a resident or patient in a nursing home
or similar long-term care facility, the Trustee shall then distribute as much of
the net income only of the Trust property as he or she deems necessary to or
for the benefit of the Grantor. There shall be no distribution of Trust principal to
or for the benefit of the Grantor.

B) The Grantor shall have the right to reside in the property located at 115
Steiger Drive, Westfield, Massachusetts and utilize the (sic) property located at
139 Rear Meadow Street, Westfield, Massachusetts for the rest of her life,
PROVI'DED; however, that she is mentally, physically and financially able to
maintain the property and voluntarily chooses to do so.

C) The Trustee shall not sell or otherwise dispose of or encumber either of
said residences without the written consent of the Grantor, or her personal
representative.

D) ln lieu of paying rent to the Trust, said Grantor shall be solely responsible
for the payment of all mortgage loans, utilities, insurance, real estate taxes and
normal maintenance and cosmetic repairs on the primary residence for as long
as she shall occupy such property.

E) Capital improvements and major structural repairs in the nature of capital
improvements shall be made in the sole discretion of the Trustee. The cost of
such capital improvements shall be paid by the Trustee either from the gross
income or the principal of the Trust.

F) ln the event that the Trustee sells the above-referenced property and
purchases a subsequent residential property, the Grantor shall have the right to
reside in that property upon the same terms and conditions as set forth above.

G) The Grantor shall have the right to reacquire particular assets from the
Trust by substituting assets of equal value.

H) The Grantor shall have a special power of appointment over trust
principal. This power may be exercised only in favor of the Grantor's children
and other issue, and the spouses of such children and other issue, in such
amounts, proportionS and manner, in trust or othen¡rise, as the holder of the
power may designate. The holder of the special power of appoíntment may not
exercise the same in favor of herself, her creditors, her estate or the creditors
of her estate.
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Analysis and Conclusions of Law

There are no factual disputes ín the case at hand; rather, the issues revolve around the
interpretation of the language of the various Trust provisions and the applicable
regulations and case law. The Trust is properly considered in the context of both state
and federal law applying to trusts created after 1993, including:

Federal law at 42 USC $1396p which states:

(d) Treatment of Trust amounts

(I)For purposes of determining an individual's eligibility for, or amount of, benefits
under a State plan under this subchapter, subject to parøgraph (4), the rules specified in
paragraph (3) shall appþt to a Trust established by such individual.

(2)(A)For purposes of this subsection, an individual shall be considered to have

established a Trust if assets of the indivÌdual were used to form all or part of the corpus
of the Trust and ,f any of the following individuals established such Trust other than by
will:

(i)The indivÌdual.
(i)The individual's spouse.
(iii)A person, including a court or admtnistrøtive body, with legal authority
to act in place of or on behalf of the individual or the individual's spouse.
(iv)A person, includíng qny court or administrative body, acting at the
direction or upon the request of the individual or the individual's spouse.

(B) In the case of a Trust the corpus of which includes assets of an individual (as

determined under subparagraph (A)) and assets of any other person or persons, the
provisions of this subsection shall apply to the portion of the Trust attributable to the
assets of the individual.

(C) Subject to paragraph (4), this subsection shall apply without regard to-
(Ð the purposes for which a Trust is established,
(ii) whether the Trusiees have or exercise any dtscretion unCer the Trust,
(iii) any restrictions on when or whether distributions may be made from
The Trust, or

(iv) any restríctions on the use of distributions from the Trust.

(3) (A) In the case of a revocable trust-
(i) the corpus of the trust shall be consideredresources available to the
individual,
(ii) payments from the trust to or for the benefit of the indtvidual shall be
considered income of the individual. and
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(iii) any other payments .from the trust shall be considered assets disposed of by

the indÌvidual for purposes of subseclion (c) of thß section.

(B) In the case of an irrevocable trust-
(i) if there are any circumstances under which payment from the trust could be

made to or for the benefit of the indívidual, the portion of the corpus from which,
or the íncome on the corpus from which, payment to the individual could be made

shall be considered resources available to the individual, and payments from lhat
portion of the corpus or income-

(I) to or for the benefit of the individual, shall be considered income of the

individual, and
(ID for any other purpose, shall be considered a transfer of assets by the

indívidual subject to subsection (c) of thß section; and
(ii) any portion of the trust from which, or any íncome on the corpus from which,
no payment could under any circumstances be madè to the individual shall be

considered, as of the date of establishment of the trust (or, tf later, the date on

which payment to the índividual was foreclosed) to be assets disposed by the

individual for purposes of subsection (c) of this section, and the value of the trust
shall be determined for purposes of such subsection by including the amount of
any payments made from such portion of the trust after such date.

Federql law at 42 U.S.C. 1396p (d)(3)(B)(i) states:

In the case of an itevocable trust, if there are anv circumstsnces under which
payment from the trust could be made to or for the benefit of the individuql, the
portion of the corpus from which, or the income on the corpus from which,
payment to the individual could be made shall be considered resources available
to the individual, and payments from that portion of the corpus or income
(emphasis added).

MassHealth regulation 130 CMR 520.023 appl¡es to trusts or similar legal devices
created on or after August 1 1 , 1993, states in perlinent parl (emphasis added):

(c) Irrevocable Trusts.

(l) Portion Payable.

(a) Any portion of the principal or income frorn the princípal (such as interest)
of an ìrrevocable trust that could be paid under anv circumstønces to or for the

benefi¡ of the indivídual is a countable asset.

(b) Payments from the income or from the principal of an iruevocable trust
made to orþr the benefit of the individual are countable income.

(c) Payments from the income or from the principat of an irrevocable trust
made to another and not to or for the benefit of the nursing-facility resident are
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considered transfers of resources J'or less than fair-market value and qre

treated in accordance with the transfer rules at 130 CMR 520.019(G).

(d) The home or former home of a nursíng-facility resident or spouse lteld in
øn iruevocøble.traç-tJhgt, it-gvailøble according to tlte terms of the trust is s
countøble øsset. ll/here the home orformer home ís øn asset of the trust, it is

ot subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Pal.table. Any portion of the principal or income from the

principal (such as interest) of an ircevocable trust that could not be paid under any
circumstances to or for the benefit of the nursing-facility resident will be

considered a transfer for less than fair-mqrket value and treated in accordance
with the transfer rules at 130 CMR 520.019(G).

After carefully reviewing the Trust tenns and considering the arguments put forth by the
parties in their memoranda, I find that when the controlling regulations are applied to the
facts and the trust terms, all of the Trust principal is countable for MassHealth eligibility
purposes.

By Deeds dated January 15, 2009, Appellant transferred, for no consideration, titles to
real estate she individually owned located at115 Steiger Drive, Westfield, MA and 139
Rear Meadow Street. Westfield. MA to the Trust and did not retain a life estate in either
property.

MassHealth asserts in its memorandum that the property located at 115 Steiger Drive,
Westfield, MA, used to fund the subject Trust, is Appellant's former home. I agree.
The Trust document identifies this property as Appellant's address at the time the
property was placed in the Trust (Exhibit F). There is nothing in the facts to indicate
that the subject property was not used as Appellant's "home" as opposed to being an
investment properly.

I am persuaded by MassHealth's argument that because Appellant's former home is
available to Appellant she can use and occupy the home and is an income beneficiary of
the Trust which is funded with the home, regulation 130 CMR 520.023(CX1Xd) directs
that such principal is countable for MassHealth eligibilíty purposes.

By its plain and clear language, 130 CMR 520.023(CX1Xd) treats an applicant's former
home (and/or community spouse's current home) deeded into an irrevocable trust
differently from all other asset that could fund a trust. Subsection (d) does not require, as
preceding subsections (a), þ), and (c) require, a finding that the Trustee has discretion
under any set of circumstances under the trust to pay or distribute principal to the
grantor\applicant. As MassHealth correctly asserts, the regulation makes no distinction
between the "availability" of either income or principal stating only that the home or former
home be "available" pursuant to the terms of the trust. Here, Appellant may use the
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property during her lifetime; therefore, her former home, sitting in an irrevocable trust, is
"available" to her and countable for MassHealth Long-Term Care eligibility purposes.

The fact that the Trust does not allow direct distributions of principal to the grantor does
not defeat application of subsection (d) where the subsection is not concerned with the
Trustee's ability to distribute principal or income (which is addressed under subsections
(a), (b) and (c)) and is only concerned with a former home, deeded to an irrevocable trust,
being "available" to the applicant for it to be countable.

I do not agree with MassHealth's argument that the because the other parcel of property
funding the trust (139 Rear Meadow Street, Westfield, MA) is also "available" to
Appellant it is countable because Appellant's former home sits in the irrevocable Trust.
There is no evidence that the Rear Meadow Street property was Appellant's former
home; therefore, subsection (d) of 130 CMR 520.023(C)(1) does not apply to the Rear
Meadow Street property. lnstead, this property must be assessed under subseðtions
(a), (b), and/or (c) which require a finding whether or not there is any set of circumstances
allowed by the trust terms to pay or distribute principal to or for the benefit of the Grantor.

While not mentioned by MassHealth, the Trust terms provide a clear set of circumstances
by which all of the príncipal attributable to the Rear Meadow Street property can be
distributed for Appellant's benefit. Under Afticle Two subsection C of the Trust, Appellant
may reside at 115 Steiger Drive property for life. Under Article Two subsection F, the
Trustee may make capital improvements to 115 Steiger Drive using Trust income and/or
principal. Accordingly, the Trustee could sell the Rear Meadow property and use all of
the proceeds to improve andlor repair the 115 Steiger Drive property which would be for
Appellant's benefit as she retains the right to reside at 115 Steiger Drive for the remainder
of her life.

It does not matter whether Appellant actually resides at the 1 15 Steiger Drive property at
any given point in time, only that there is a set of circumstances that exist during the
existence and operation of the trust whereby trust principal could be used to benefit the
grantor (See, Lebow v. Commissioner of the Division of Medical Assistance,433, Mass. 171,
177-178: [tJhe issue is not whether the trustee høs the authority to make payments to the grantor
at a particular moment in titne. Rather, i_f there is anv state o-f a-ffairs. at ani,v time during the
operation of the trust, thøt would permit the trustee to distribute trust assets to the grantor, those
assets will count in calculating the grantor's Medicaid eligibility (emphasis supplied)).

I was not persuaded by several of MassHealth's arguments including its overly broad
position on trust language that limits a trustee's ability to pay principal to a grantor. ln this
case, MassHealth argues that trust language prohibiting distributions of trust principalto
the Grantor should be ignored because "provisions purporting to give the trustee no
dìscretion or limìting discretion to distribute principal to an applicant o, utt Trust assets for the
benefit of a Medicaid applicant do not control, and are disregarded, in determining whether the
principal is countable for MassHealth purposes because they are meant to "defeat Medicaid
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ineligibílity standards""(MassHealth Memorandum, Exhibit B, page 7 quoting Cr¡hen v
Commissíoner of the DivÌsion of Medical Assistance, 423 Mass. 399, 416 (1996)). Applying
this element of Cohen broadly misses the mark in that it would improperly disregard any
and all Trust language that prohibits the distribution of principal to a grantor who
happens to become a Medicaid applicant. As we know from Doherty v. Director of the

Office of Medicaid, language in an irrevocable trust can prohibit distribution of principal to
a grantor without jeopardizing Medicaid eligíbility ("... we have no doubt that self-settled,
irrevocable trusts may, tf so structured, so insulate Írust assets that those assets will be deemed

unavailable to the settler (74 Mass. App. Ct 439, 442 (2009)).

Language ís not disregarded as defeating Medicaid ineligibility because ít renders
principal unavailable to an applicant (as MassHealth appears to argue). Language is
disregarded when it would limit or prohibit a Trustee's existinq discretion to make
principal payments to a grantor when exerc¡sing that discretion would result in a loss of
public assistance to the grantor (Cohen,423 Mass . at 416).

ln this case there are declarations in the Trust which ostensibly prohibit the trustee from
distributing principal to of for the benefit of the Grantor. First, these declarations are not
to be read in isolation; rather, they must be construed and qualified in light of the trust
instrument as a whole (Doherty, 74 Mass. App. Ct. at 441). Second, as explained
above, these declarations are inconsistent with the provisions of Article 2 sections C
and F which allow Trust principal to be used for Appellants benefit to repair and
improve the property that she has a life-long right to occupy and use.

I also find that the language limiting the Grantor's lifetime use of the 115 Steiger Dr.
property ( PROVIDED, however, that she is mentally, physically and financially able to
maintain the property and voluntarily chooses to do so (Trust Article Two, section C (Exhibit
F)) is to be disregarded insofar as ii is language meant to defeat Medicaid inelígibility
standørds (Cohen v Commissioner of the Division of Medical Assistance, 423 Mass. 399, 416
(1996)). While the Trust does not specifically mention Medicaid or public assistance,
the circumstances sufficiently equate since the limiting factors stated in Article Two
subsection C describe the Grantor's inabílity to maintain herself in the community.

Lastly, I note meaningful parallels between this case and Doher,ry relative to the amount
of control Appellant retained over the trust principal. ln deciding that trust principal was
countable for Medicaid purposes, the Doherty Court noted how the grantor retained, a/
least some powers over the trust corpus, including, as provided in Art. IV, the power to "appoint
any part or all of the principal of the Trust fund to any one or more of [the grantor's]
descendants or siblings. Similarly, in trust Art. V.C, [the grantorJ retained the right to reside in
her home, originally a part of the trust's corpu¡ during her lifetime, also retaintng an ffictive
veto power over any potential sale. Similarly, in this case, AppellanVGrantor retains a
special power of appointment over trust principal to distribute principal to her sons
and/or their wives (Article Two, section l), retains the right to remain in her former home
for life (Article Two, section C), retains the right to líve in any home purchased with the
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proceeds of the sale of her former home (Article Two, section G), retains the broad and
general right to "utilize' the Rear Meadow St. property (Article Two, section C), retains
the right to reacquire trust assets by substitution for equal value (Article Two, section
H), retains the right to determine if any trust property may be sold or encumbered
(Article Two, section D), and retains the right to determine if any changes in the form or
type of trust investments may be made (Arlicle Four, sectíon B). As in Doherty, I find
that the subject Trust, if sanctioned, would allow Appellant/Grantor, to enjoy her assets,
preserve those assets for her heírs, and receive public assistance, to, in ffict, "have fherJ cake
and eat it too." (Doherty, 74 Mass. App. Ct. at 443 citing Cohen,423 Mass. at 403).

For the foregoing reasons, the appeal is DENIED.

Appellant may avaíl herself of the "Cure" provisions of 130 CMR 520.024(C) with
timelines (if any) running from the date of this decis.ion.

Order for MassHealth

None.

Notification of Your Right to Appeal to Gourt
lf you disagree with this decision, you have the right to appeal to Court in accordance with
Chapter 30A of the Massachusetts General Laws. To appeal, you must file a Complaint
with the Superior Court for the county where you reside, or Suffolk County Superior Court,
within 30 days of your receipt of this decision. /-\

lL-)

Brodzinski
Hearing Officer
Board of Hearings

MassHealth Representative: Monique Garreffi
Appellant Attorney: Holly Lewis, Atty
Appellant Representative: Alan Perzanowski, POA
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