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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: LTC Excess Assets 

Decision Date: 10/17/14 Hearing Date: 04/11/2014 

MassHealth Rep.:  Kathleen Racine Appellant Rep.:  

Hearing Location:  Springfield 
MassHealth 
Enrollment Center  

  

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated December 3, 2013 MassHealth denied the appellant's long-term care (LTC) 
application for MassHealth benefits because MassHealth determined that the appellant’s assets 
exceed program limits for MassHealth eligibility. (see 130 CMR 520.003, 520.004, 520.023 and 
Exhibit 1).  The appeal was filed in a timely manner on January 2, 2014. (see 130 CMR 610.015(B) 
and Exhibit 2).   
 
Through a notice dated January 9, 2014 MassHealth denied the appellant's LTC application for 
MassHealth benefits because MassHealth determined that the appellant’s assets exceed program 
limits for MassHealth eligibility. (see 130 CMR 520.003, 520.004, 520.023 and Exhibit 3).  The 
appeal was filed in a timely manner on January 21, 2014. (see 130 CMR 610.015(B) and Exhibit 4).  
 
Denial of assistance is valid grounds for appeal (see 130 CMR 610.032).  Jurisdictional issues 
resolved on March 13, 2014 and the hearing was scheduled thereafter. (Exhibits 5 and 6). 
 
Action Taken by MassHealth  
 
MassHealth denied the appellant's LTC application for MassHealth benefits because MassHealth 
determined that the appellant’s assets exceed program limits.  
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Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, 520.004 and 
520.023, in determining that the appellant’s assets exceed program limits for MassHealth eligibility.  
 
Summary of Evidence 
 
A MassHealth representative testified that on October 28, 2013 MassHealth received a long-term 
care application on behalf of the appellant. (Exhibit 5).  The appellant entered the nursing facility 
on February 16, 2008 and has been paid privately through August 2013.  The nursing facility is 
seeking coverage from September 1, 2013 through date of death of November 16, 2013.  During the 
application process, the appellant verified total countable assets in the amount of $874,243.00 
consisting of $68.00 in a personal needs account (PNA), $139,370.00 in bank accounts and 
$734,805.00 held in two trusts - $79,959.71 held in a Revocable Trust and $575,051.90 held in a 
Nominee Trust.  Through a notice dated December 3, 2013 MassHealth denied the appellant's long-
term care (LTC) application for MassHealth benefits because MassHealth determined that the 
appellant’s assets exceed program limits for MassHealth eligibility. (Exhibit 1).  Both the 
Revocable Trust and Nominee Trust were created on April 3, 2006, each with $10.00 and 
additional property as described therein. The appellant’s spouse is Donor of both the revocable and 
nominee trust.  The appellant’s spouse is a co-trustee of the Revocable Trust and sole Trustee of the 
nominee trust.  
 
The MassHealth representative continued that the appellant evidenced a reduction in her bank 
accounts to $72,801.00 and the remainder of the assets remained the same resulting in total 
countable assets in the amount of $807,674.00.  Through a notice dated January 9, 2014 
MassHealth denied the appellant's LTC application for MassHealth benefits because MassHealth 
determined that the appellant’s assets exceed program limits for MassHealth eligibility. (Exhibit 3). 
 
The MassHealth representative testified that in order to be eligible for MassHealth LTC benefits the 
total household countable assets cannot exceed $119,240.00, the appellant is entitled to retain 
$2,000.00 and her spouse is entitled to retain $117,240.00.  The MassHealth representative 
continued that while both of the Trusts are countable, the money in the Revocable Trust 
($79,959.71) and bank accounts ($72,801.00) total $152,760.71 which exceed the allowable asset 
limit for MassHealth eligibility.  The appellant’s spouse is the Donor of the Revocable Trust and he 
has the authority to amend, alter, revoke or terminate the Revocable Trust.  The Revocable Trust 
holds a 97% beneficiary interest in the Nominee Trust for which the appellant’s spouse is the 
Trustee.  The remainder of three beneficiaries each have a 1% interest.  The MassHealth 
representative added that by Revocable Trusts are countable pursuant to MassHealth regulations. 
(Exhibit 7).  
 
The MassHealth representative continued that while MassHealth need not reach the Nominee Trust, 
it is MassHealth’s position that the Nominee Trust is countable.  The appellant’s spouse is the sole 
Trustee of the Nominee Trust and Article 1 provides that any Trustee may become a beneficiary 
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and exercise all rights of a beneficiary and thereby access assets therein.  Article 3 of the Nominee 
Trust provides that the Trustee “shall have no power to deal in or with the Trust Estate except as 
directed by all of the beneficiaries” and when directed by the beneficiaries, the Trustee “shall buy, 
sell, convey, assign, mortgage or otherwise dispose of all or any part of the Trust Estate.”  Article 4 
provides that the Nominee Trust may be terminated by one or more of the beneficiaries; hence the 
appellant’s spouse can access the assets in the Nominee Trust.  In the alternative, if the Nominee 
Trust were dissolved 97% of the Trust assets would be dispersed to the revocable Trust, another 
scenario where the assets are available to the appellant. (Exhibit 7). 
 
The appellant’s estate was represented by Attorney J.V.1 who appeared via telephone and stated 
that he agrees that the Revocable Trust is countable but argued the assets in the Nominee Trust are 
not countable.  The Nominee Trust has 4 beneficiaries and all have to agree to direct the Trustee to 
act. It’s not a scenario that the appellant and/or her spouse can just unilaterally direct the Trustee to 
act so that he may access the assets.  Counsel asserted that the Nominee Trust works for the 
beneficiaries and neither the appellant and/or her spouse are beneficiaries of the Nominee Trust and 
cannot access the assets.  Counsel asserted that with the Nominee Trust not countable, the 
appellant’s assets are within program limits. 
 
The hearing record remained open until May 2, 2014 for MassHealth to submit a summary of the 
Agency’s position including an opportunity to submit a legal memorandum from the agency’s legal 
unit and until May 23, 2014 for the Counsel to respond. (Exhibit 8).  MassHealth’s submission was 
received on April 24, 2014. (Exhibit 9).  No submission was received on behalf of the appellant 
during the record open period.   
 
In its submission received on April 24, 2014,2 the agency stated that both the revocable Trust and 
nominee Trust are countable and appellant’s assets exceed allowable limits for MassHealth 
eligibility.3  The Revocable Trust is not in dispute and is countable because it is revocable, can be 
terminated at anytime and the assets therein can be distributed at any time.  Although MassHealth 
need not reach the Nominee Trust, it is countable in part because the Revocable Trust is 97% 
beneficiary of the Nominee Trust; of which the appellant’s spouse is the Donor and Trustee.  
MassHealth emphasized that regarding the Nominee Trust that any Trustee may become a 
beneficiary and exercise all rights of a beneficiary; therefore the appellant’s spouse may become a 
beneficiary and exercise all rights therein.  Furthermore, the Nominee Trust may be terminated at 
anytime by one or more of the beneficiaries and the assets would be transferred to the beneficiaries 
accordingly of which the revocable Trust holds a 97% beneficial interest.  Additionally the Trustee 
can deal with Trust principal as directed by the beneficiaries. (Exhibit 9). 
 
 
 
 
                                            
1 Initials are being utilized to preserve confidentiality. 
2 MassHealth confirmed that a copy of its submission was sent to Counsel for the appellant. (Exhibit 9). 
3 Included in Exhibit 9 is a legal memorandum by MassHealth’s legal unit dated April 24, 2014.  The substance of 
this memorandum has been incorporated into MassHealth’s post-hearing response. 
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MassHealth stated that the Nominee Trust owned and sold two properties and the appellant’s 
spouse, as Trustee, alone signed the documents of the sale.  The proceeds from one home were 
deposited into the Revocable Trust and then transferred to the Nominee Trust.4  The proceeds from 
the other home were deposited into the Nominee Trust.  Additionally, $28,000.00 was transferred 
from the appellant’s spouse’s business into the nominee Trust.  There were also checks written 
from the Nominee Trust to the Department of Revenue (DOR) and the Internal Revenue Service 
(IRS). (Exhibit 9). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. On October 28, 2013 MassHealth received a long-term care application on behalf of the 
appellant. (Exhibit 5).   

 
2. The appellant entered the nursing facility on February 16, 2008 and has been paid privately 

through August 2013.   
 

3. The nursing facility is seeking coverage from September 1, 2013 through her date of death 
of death of November 16, 2013. (Exhibit 5). 

 
4. Initially the appellant verified total countable assets in the amount of $874,243.00 

consisting of $68.00 in a PNA, $139,370.00 in bank accounts and $734,805.00 held in two 
trusts; $79,959.71 held in a Revocable Trust and $575,051.90 held in a Nominee Trust. 
(Exhibit 5). 

 
5. Through a notice dated December 3, 2013 MassHealth denied the appellant's LTC 

application for MassHealth benefits because MassHealth determined that the appellant’s 
assets exceed program limits for MassHealth eligibility. (Exhibit 1). 

 
6. Thereafter, the appellant evidenced a reduction in bank her bank accounts to $72,801.00, 

the remainder of the assets remained the same for total countable assets in the amount of 
$807,674.00. 

 
7. Through a notice dated January 9, 2014 MassHealth denied the appellant's LTC application 

for MassHealth benefits because MassHealth determined that the appellant’s assets exceed 
program limits for MassHealth eligibility. (Exhibit 3). 

 
8. At issue is the $79,959.71 held in a revocable trust and the $575,051.90 held in a Nominee 

Trust that MassHealth has determined are countable. 
 
 

                                            
4 At hearing, Counsel for the appellant indicated that the assets were deposited into the revocable Trust in error. 
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9. Both the Revocable Trust and Nominee Trusts were created on April 3, 2006. (testimony 
and Exhibit 5). 

 
10. The appellant’s spouse is Donor of both the Revocable and Nominee Trust. (testimony and 

Exhibit 5).  
 

11. The appellant’s spouse is a co-trustee of the Revocable Trust. (testimony and Exhibit 5). 
 

12. The appellant’s spouse is the Donor of the Revocable Trust and has the authority to amend, 
alter, revoke or terminate the Revocable Trust. (testimony and Exhibit 5). 

 
13. The appellant does not dispute that the revocable Trust is countable. 

 
14. The revocable Trust holds a 97% beneficiary interest in the nominee Trust for which the 

appellant’s spouse is the Trustee.  The remaining three beneficiaries each have a 1% 
interest. (testimony and Exhibit 5). 

 
15. The appellant’s spouse is the sole Trustee of the nominee Trust. (testimony and Exhibit 5). 

 
16. Article 1 of the Nominee Trust states that any Trustee may become a beneficiary and 

exercise all rights of a beneficiary and thereby access assets. (testimony and Exhibit 5). 
 

17. Article 3 of the Nominee Trust provides that the Trustee “shall have no power to deal in or 
with the Trust Estate except as directed by all of the beneficiaries” and when directed by the 
beneficiaries, the Trustee “shall buy, sell, convey, assign, mortgage or otherwise dispose of 
all or any part of the Trust Estate.” (testimony and Exhibit 5). 

 
18. Article 4 of the Nominee Trust states that the nominee Trust may be terminated by one or 

more of the beneficiaries. (testimony and Exhibit 5). 
 

19. If the Nominee Trust were dissolved, 97% of the Trust assets would be dispersed to the 
revocable Trust. (testimony and Exhibit 5). 

 
Analysis and Conclusions of Law 
 
130 CMR 520.003: Asset Limit 
(A) The total value of countable assets owned by or available to individuals applying for or 
receiving MassHealth Standard, Essential, or Limited may not exceed the following limits: 

(1) for an individual — $2,000; and 
(2) for a couple living together in the community where there is financial responsibility 
according to 130 CMR 520.002(A)(1) — $3,000. 
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(B) The total value of countable assets owned by or available to individuals applying for or 
receiving MassHealth Senior Buy-In, as described in 130 CMR 519.010: MassHealth Senior 
Buy-In, or MassHealth Buy-In, as described in 130 CMR 519.011: MassHealth Buy-In, may not 
exceed the following limits: 

(1) for an individual — in calendar year 2011, $6,680 and, in calendar year 2012, $6,940; 
and 
(2) for a couple living together in the community where there is financial responsibility 
according to 130 CMR 520.002(A)(1) — in calendar year 2011, $10,290 and, in calendar 
year 2012, $10,410. 

 
130 CMR 520.004: Asset Reduction 
(A) Criteria. 

(1) An applicant whose countable assets exceed the asset limit of MassHealth Standard, 
Essential, or Limited may be eligible for MassHealth 

(a) as of the date the applicant reduces his or her excess assets to the allowable 
asset limit without violating the transfer of resource provisions for nursing-facility 
residents at 130 CMR 520.019(F); or 
(b) as of the date, described in 130 CMR 520.004(C), the applicant incurs medical 
bills that equal the amount of the excess assets and reduces the assets to the 
allowable asset limit within 30 days after the date of the notification of excess 
assets. 

(2) In addition, the applicant must be otherwise eligible for MassHealth. 
(B) Evaluating Medical Bills. The MassHealth agency does not pay that portion of the medical 
bills equal to the amount of excess assets. Bills used to establish eligibility 

(1) cannot be incurred before the first day of the third month prior to the date of 
application as described at 130 CMR 516.002: Date of Application; 
(2) must not be the same bills or the same portions of the bills that are used to meet a 
deductible based on income; and 
(3) for MassHealth Essential, must be incurred on or after the effective date of the 
coverage type. 

(C) Date of Eligibility. The date of eligibility for otherwise eligible individuals described at 130 
CMR 520.004(A)(1)(b) is the date that his or her incurred allowable medical expenses equaled or 
exceeded the amount of his or her excess assets. 

(1) If after eligibility has been established, an individual submits an allowable bill with a 
medical service date that precedes the date established under 130 CMR 520.004(C), the 
MassHealth agency readjusts the date of eligibility. 
(2) In no event will the first day of eligibility be earlier than the first day of the third 
month before the date of the application, if permitted by the coverage type. 

(D) Verification. The MassHealth agency requires the applicant to verify that he or she incurred 
the necessary amount of medical bills and that his or her excess assets were reduced to the 
allowable asset limit within required timeframes 
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130 CMR 520.021: Treatment of Trusts 
130 CMR 520.021 through 520.024 explains how to treat the principal of and payments from a 
revocable or irrevocable trust established by the individual or by the spouse.  130 CMR 
520.024(A) also includes trusts established by other than the individual or spouse and trusts 
whether or not established by will. In the event that a portion of 130 CMR 520.021 through 
520.024 conflicts with federal law, the federal law supersedes. 
 
130 CMR 520.023: Trusts or Similar Legal Devices Created on or after August 11, 19935 
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created on 
or after August 11, 1993, that are created or funded other than by a will.  Generally, resources 
held in a trust are considered available if under any circumstances described in the terms of the 
trust, any of the resources can be made available to the individual. 
(A) Look-Back Period for Transfers into or from Trusts. 

(1) Look-Back Period. 
(a) For transfers made before February 8, 2006, the look-back period is 36 months 
for trusts where all or any portion of the income or principal of an irrevocable 
trust can be paid to or for the benefit of the nursing-facility resident, but is paid 
instead to someone else. 
(b) The look-back period is 60 months 

(i) for transfers made on or after February 8, 2006, subject to the phase-in 
described in 130 CMR 520.019(B)(2), if all or any portion of the income 
or principal of a trust can be paid to or for the benefit of the nursing-
facility resident, but is instead paid to someone else; 
(ii) if payments are made from a revocable trust to other than the nursing-
facility resident and are not for the benefit of the nursing-facility resident; 
or 
(iii) if payments are made into an irrevocable trust where all or a portion of 
the trust income or principal cannot under any circumstances be paid to or 
for the benefit of the nursing-facility resident. 

(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth agency 
determines the amount of the transfer and the period of ineligibility for payment of 
nursing facility services in accordance with the rules at 130 CMR 520.019(G). 

(B) Revocable Trusts. 
(1) The entire principal in a revocable trust is a countable asset. 
(2) Payments from a revocable trust made to or for the benefit of the individual are 
countable income. 
(3) Payments from a revocable trust made other than to or for the benefit of the nursing 
facility resident are considered transfers for less than fair-market value and are treated in 
accordance with the transfer rules at 130 CMR 520.019(G). 

                                            
5 The regulations regarding Trusts created before April 7, 1986 and August 11, 1993 do not apply to this case.  
These Trusts were created April 2006. (see exhibit 7). 
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(4) The home or former home of a nursing-facility resident or spouse held in a revocable 
trust is a countable asset.  Where the home or former home is an asset of the trust, it is not 
subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(C) Irrevocable Trusts. 
(1) Portion Payable. 

(a) Any portion of the principal or income from the principal (such as interest) of 
an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 
(b) Payments from the income or from the principal of an irrevocable trust made 
to or for the benefit of the individual are countable income. 
(c) Payments from the income or from the principal of an irrevocable trust made 
to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated in 
accordance with the transfer rules at 130 CMR 520.019(G). 
(d) The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a countable 
asset.  Where the home or former home is an asset of the trust, it is not subject to 
the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2) Portion Not Payable. Any portion of the principal or income from the principal (such 
as interest) of an irrevocable trust that could not be paid under any circumstances to or for 
the benefit of the nursing-facility resident will be considered a transfer for less than fair-
market value and treated in accordance with the transfer rules at 130 CMR 520.019(G). 

(D) Exemptions to the Trust Rules. 
(1) Special-Needs Trusts and Pooled Trusts. Under federal trust exemption regulations at 
42 U.S.C. 1396(p)(d)(4) special-needs trusts and pooled trusts as defined in 130 CMR 
515.001 are not subject to the income and asset countability rules at 130 CMR 
520.023(B) and (C). 
(2) Revision of a Trust to Comply with the Criteria of a Special-Needs or Pooled Trust. 
The MassHealth agency will not deny or terminate MassHealth due to excess assets if a 
trust is revised to comply with the criteria of a special-needs trust or a pooled trust in 
accordance with the rules at 130 CMR 520.019(J). 
(3) Burial Trust. A burial trust is a trust established to pay solely for various funeral and 
burial expenses of the individual or the spouse.  An irrevocable burial trust meeting the 
criteria of 130 CMR 520.008(F) is not a countable asset. 

 
130 CMR 520.024: General Trust Rules 
130 CMR 520.024 applies to trusts whether or not established by will and whether or not 
established by the individual or spouse. 
(A) Irrevocable Trust. 

(1) The assets and income held in an irrevocable trust established by the individual or 
spouse that the trustee is required to distribute to or for the benefit of the individual are 
countable. 
(2) Payments from the income or principal of an irrevocable trust established by the 
individual or spouse to or for the benefit of the individual are countable. 
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(3) The assets and income held in an irrevocable trust established by other than the 
individual or spouse that the trustee is required to distribute to the individual are 
countable. 
(4) Payments from the income or the principal of an irrevocable trust established by other 
than the individual or spouse to the individual are countable. 

(B) Home in Trust: Community-Based Individuals. For an applicant or member who is not a 
nursing-facility resident, the principal place of residence held in a revocable or irrevocable trust 
is a non-countable asset. A home that is not the principal place of residence is countable and not 
subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust. 
(C) Home in Trust: Cure. 

(1) If the MassHealth agency has denied or terminated MassHealth because the home or 
former home in trust is considered an excess asset, the MassHealth agency will rescind 
that action if the home or former home has been removed from the trust and returned to 
the nursing-facility resident in accordance with the full cure rules at 130 CMR 
520.019(K). 
(2) When the home or former home is removed from a trust, as determined by the 
MassHealth agency, the MassHealth agency will redetermine eligibility using the rules at 
130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K). 
(3) When the home or former home has been removed from the trust, the MassHealth 
agency may place a lien in accordance with 130 CMR 515.012. 

(D) Repayment of Financial and Medical Assistance. An individual who has received or will be 
receiving payments from a third party as a result of an accident, injury, or other loss must first 
repay the MassHealth agency for medical assistance under M.G.L. c. 118E, § 22 and 42 U.S.C. 
1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial assistance 
under M.G.L c. 18, § 5G, even if such third-party payments have been or will be placed in a 
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4). 
 
I find that MassHealth was correct, pursuant to 130 CMR 520.003 and 520.023, in determining that 
the appellant’s assets exceed program limits for MassHealth eligibility.  Specifically, the income 
and principal of the Revocable Trust and the Nominee Trust are fully countable as assets of the 
appellant in a MassHealth eligibility determination. 
 
There is no credible argument against finding that the corpus of the Revocable Trust is a countable 
asset of the appellant.  Such a finding is compelled by 130 CMR 520.023(B)(1) which states that 
“[t]he entire principal in a revocable trust is a countable asset.”  Indeed, appellant’s counsel 
conceded as much at hearing. 
 
I further find that the corpus of the Nominee Trust is also fully countable as an asset of the 
appellant. 
 
As an initial matter, I note that a nominee trust is not technically a trust but, rather, is an 
agency/partnership relationship in which the trustee acts only as directed by the beneficiaries.  See, 
Morrison v. Lennett, 415 Mass. 857, 860 (1993); Sylvia v. Johnson, 44 Mass.App.Ct. 483, 485-86 
(1998); Apahouser Lock & Sec. Corp. v. Carvelli, 26 Mass.App.Ct. 385, 388 (1988).  As such, the 
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appellant’s argument may be rejected on the grounds that the corpus of the Nominee Trust does not 
actually reside in a trust at all. 
 
However, assuming arguendo that the Nominee Trust is an actual trust, the evidence still supports a 
finding against the appellant.  Article 1 allows for any Trustee to become a beneficiary and to 
subsequently exercise all rights of a beneficiary – including, presumably, the right to terminate the 
Trust and have the beneficiaries receive their shares of the Trust corpus (see below).  As the sole 
Trustee of the Trust, the appellant’s spouse is in position to exercise this significant power.  Article 
3 provides that when directed by the beneficiaries, the Trustee “shall buy, sell, convey, assign, 
mortgage or otherwise dispose of all or any part of the Trust Estate….”  Article 4 provides that the 
trust “may be terminated at any time by one or more of the beneficiaries by notice in writing to the 
Trustee and the other beneficiaries.”  These provisions of appointment and dissolution make the 
Nominee Trust akin to a revocable trust and, pursuant to 130 CMR 520.023(B)(1), its assets are 
therefore countable in the appellant’s MassHealth eligibility determination.  In short, the Nominee 
Trust is a “remarkably fluid legal vehicle” and such fluidity is impermissible within the realm of 
Medicaid law.  Doherty v. Director of the Office of Medicaid, 74 Mass.App.Ct. 439, 442 (2009). 
 
I find MassHealth was within its regulatory authority in determining that the appellant’s assets 
exceed program eligibility for MassHealth. 
 
For the foregoing reasons, this appeal is DENIED. 
 
Order for MassHealth 
 
None.   
 
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
   
 Zohra Aziz 
 Hearing Officer 
 Board of Hearings 
 
 
cc:     Monique Garreffi 
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