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Authority 

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 

Jurisdiction 
Through a notice dated February 18, 2014, MassHealth denied the appellant's long-term care (LTC) 
application for MassHealth benefits because MassHealth determined that the appellant’s assets 
exceed program limits for MassHealth eligibility. (see 130 CMR 520.003, 520.004, 520.023 and 
exhibit 1).  The appellant filed this appeal in a timely manner on April 29, 2013. (see 130 CMR 
610.015(B) and exhibit 2).  Denial of assistance is valid grounds for appeal (see 130 CMR 
610.032). 

The hearing record remained open due to jurisdictional issues as a result of the appellant’s death.  A 
Voluntary Administration Statement naming a personal representative for the appellant’s estate was 
received on September 30, 2014. (Exhibits 9-12). 

Action Taken by MassHealth  
MassHealth denied the appellant's LTC application for MassHealth benefits because MassHealth 
determined that the appellant’s assets exceed program limits.  

Issue 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, 520.004 and 
520.023, in determining that the appellant’s assets exceed program limits for MassHealth eligibility.  
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Summary of Evidence 
A MassHealth representative testified that the appellant is an 86 year old widow1 who submitted a 
long-term care (LTC) application on December 23, 2013. (testimony and exhibit 5).  The appellant 
was admitted to the nursing facility on April 3, 2013, and the nursing facility is seeking coverage 
effective December 1, 2013. (exhibit 5).  Based upon verifications submitted by the appellant, 
MassHealth determined that the appellant has total assets in the amount of $219,559.96, consisting 
of $45.20.00 in the personal needs allowance account at the nursing facility, $1.00 in a bank 
account and $219,513.7 in a Trust. (exhibit 1).  Through a notice dated February 18, 2014 
MassHealth denied the appellant’s long-term care (LTC) application for MassHealth benefits 
because MassHealth determined that the appellant’s assets exceed program limits for MassHealth 
eligibility. (exhibit 1). 

The appellant was the grantor of two trusts: “THE EMB2 NOMINEE TRUST” (Nominee Trust), 
and “THE EMB IRREVOCABLE TRUTS” (Irrevocable Trust).  The Irrevocable Trust was 
executed on March 18, 1999, and a Nominee trust executed on April 10, 1999. (exhibit 5).  
Through a deed signed March 19, 1999, the appellant transferred two parcels of real property, 
including the appellant’s residence, to the Nominee Trust to be held on behalf of an unnamed 
beneficiary. The appellant did not retain a life estate interest.  The deed and the Nominee Trust were 
filed with the Registry of Deeds on April 22, 1999. (exhibit 5).  The sole beneficiary of the 
Nominee Trust is the Irrevocable Trust, and the appellant’s two daughters, J.O. and E.H., are the 
trustees of both trusts. The appellant is the income beneficiary of the Irrevocable Trust, and the 
appellant’s daughters are the apparent remainder beneficiaries. (see exhibit 5).  Through deeds 
signed March 28, 2012, the Nominee Trust sold the two parcels of land for a total of $238,000.00.3 
(exhibit 5).  The proceeds of these sales were put into a bank account in the name of the Irrevocable 
Trust. 

MassHealth asserted that the Trusts are countable.  In support of its position, MassHealth submitted 
a legal memorandum from the agency’s legal unit. (see exhibit 5).  MassHealth first argues that the 
Nominee Trust could be amended or terminated by any beneficiary, and it is therefore a revocable 
trust that is countable.  MassHealth argues that the appellant is both the Donor of the Nominee 
Trust and a beneficiary.  She therefore had the power to amend or revoke the trust and access the 
real property held by the Nominee Trust up until the property was sold.  MassHealth goes on to 
argue that the sale of the property and the deposit of the proceeds in the Irrevocable Trust’s account 
would then be deemed a disqualifying transfer. (see exhibit 5).   

 

 
                                            
1 Post-hearing, the appeal representative noted in his post-hearing brief that the appellant died on March 27, 2014.  
2 Initials are being utilized to preserve confidentiality. 
3 The residence and land was sold for $210,000.00, and another adjacent plot of land was sold to a different buyer for 
$28,000.00.  
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The Irrevocable Trust, in pertinent part, states the following: 

• Article 1.2 states that the purpose of the Irrevocable Trust is to manage the applicant’s 
assets and to allow her to live in the community.   

• Article 2.1 states that the appellant has the right to reside in any residence held in trust 
and Article 2.2 requires the distributions of net income to the appellant.   

• Article 2.1 also states the Trustees shall not pay principal to the appellant.   

• Article 3 allows the Irrevocable Trust to be terminated if its existence would jeopardize 
the applicant’s eligibility to receive Medicaid benefits.   

• Article 3.1(b) allows the Trustees at their sole discretion to terminate the Trust if they 
believe the continuation of the Trust would jeopardize the appellant’s eligibility for 
assistance from any federal, state or local government program. 

• Article 4 provides for the distribution of trust assets in the event that it is terminated 
under Article 4.   

• Article 4.1 states that the trust assets would be distributed to the appellants two 
children, if living, and Article 4.2, states that if neither child is living, then the assets 
would be distributed as thought the appellant had died intestate.   

• Articles 6.4 and 8.5 allow the appellant the Power of Appointment over trust assets 
through her will.   

• Article 7.1 allows the Trustees to pay the debts of the appellant’s estate or other costs 
and taxes of administering her probate estate.   

• Article 7.2 states that in addition to the payments under Article 7.1, the Trustees may 
pay any person for all or part of any other tax or expense.  

• Article 8.4 allows the appellant to acquire any assets of the Trust by substituting other 
property of equivalent value.  

• Article 8.5 provides the appellant testamentary power to appoint all remaining Trust 
assets. 

(Exhibit 5). 

MassHealth determined the corpus of the Trusts are countable primarily for the following reasons: 
(1) the Nominee Trust is revocable; (2) the appellant lived in the home after it was transferred to the 
Nominee Trust, paying real estate related expenses and claiming the property for tax purposes; (3) 
the appellant reserved substantial control over the trust assets in the form of the power to appoint by 
will, power to replace trust assets; (4) the Irrevocable Trust can be terminated under certain 
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circumstances; and (5) the trust assets may be used to pay the debts of the appellant’s estate. (see 
Exhibit 5).  MassHealth argues that the real estate held by the Nominee Trust was fully countable, 
as are the assets held by the Irrevocable Trust, but even if the Irrevocable Trust is found non-
countable, the deposit of the proceeds of the real estate sale should be treated as a disqualifying 
transfer. (Exhibit 5). 

The appellant was represented by Attorney JRM who argued that the Nominee Trust is only a trust 
in name.  He explained that prior to 2003, the Massachusetts Title Standards Act prevented 
irrevocable trusts from holding title to real property, therefore the Nominee Trust needed to be 
made solely for the purpose of putting the true title with the Irrevocable Trust.  The only power to 
amend the Nominee Trust rested with the beneficiary, the Irrevocable Trust, and Irrevocable Trust 
prohibited the Trustees and the appellant from making any changes that would affect the beneficial 
interest of a beneficiary of the Irrevocable Trust.  

At the request of Counsel for the appellant the record was held open until May 1, 2014, to give the 
Counsel the opportunity to review and to MassHealth’s memorandum.  MassHealth was then given 
until May 22, 2014 to respond. (Exhibit 6).  Both submissions were timely received.4   

In his post-hearing submission, Counsel for the appellant reiterated that the Nominee Trust never 
had effective ownership over the trust property, rather it is the “nominal” legal owner with which 
the world must do business, but nominee trusts must take all direction from the true equitable 
owners of the trust property, the beneficiaries.  Essentially, he argued that it means that the true 
owner of the trust property was always the Irrevocable Trust, and the Nominee Trust was the agent 
of the Irrevocable Trust.  Counsel argued that the appellant is not the beneficiary of the Nominee 
Trust, but rather is only an income beneficiary of the Irrevocable Trust.  He asserted that because 
the Irrevocable Trust is not amendable or revocable, it follows that the Nominee Trust could not 
have actually been amended.  To do so would have required the Trustees of the Irrevocable Trust to 
act against the specific terms of the Irrevocable Trust. 5 (Exhibit 7).  

Counsel’s memorandum argues that the Irrevocable Trust is not countable because it only allowed 
for payment of income to the appellant, and Paragraph 1.3, which allows for the Trustees to make 
administrative amendments, specifically prohibits affecting, enlarging or shifting any beneficial 
interest.  Counsel cites Cohen v. Comm’r. of the Div. of Med. Assistance, 423 Mass. 399 (1996) 
and Doherty v. Director of the Office of Medicaid, 74 Mass.App.Ct. 439 (2009), and argues that 
both decisions specifically state that self-settled, irrevocable trusts could properly insulate assets 
from being deemed available to the settlor.  He argues that payment of income only and a 
prohibition on distributing principal to the member satisfies the requirements of Cohen and 
Doherty.  The right to live in the property and the right to exchange trust property both result in the 
                                            
4 Counsel for the appellant’s submission was timely received via mail on May 1, 2014.  Thereafter on May 5, 2014 
Counsel submitted via mail, scrivner error corrections to the post hearing submission referenced above (a copy was also 
received via facsimile on May 1, 2014.  Together these submissions are labeled Exhibit 7).   
5 In his submissions, Counsel referenced Appeal Nos. 1200356, 1215564 and 1401539 rendered by other hearing 
officers. (Exhibits 7 and 10).  While previously issued decisions may be of persuasive authority, they are not binding on 
this hearing officer. 
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value of the trust principal remaining intact.  Furthermore, Counsel asserted that the provision in the 
trust that allows for termination does not create an avenue for the appellant to access trust assets. 
Article 4 of the Irrevocable Trust unequivocally defines how trust principal should be distributed in 
the event that the trust is found to affect the appellant’s eligibility for Medicaid under Article 3. 
(Exhibit 7). 

In its response, MassHealth re-iterated its position at hearing and indicated that the agency stands 
by its denial. (Exhibit 8). 

Findings of Fact 

Based on a preponderance of the evidence, I find the following: 

1. On December 23, 2013 MassHealth received a long-term care application on behalf of the 
appellant. (Exhibit 5).   

2. The appellant was admitted to the nursing facility on April 3, 2013, and the nursing facility 
is seeking coverage effective December 1, 2013. (Exhibit 5). 

3. Through a notice dated February 18, 2014 MassHealth denied the appellant’s LTC 
application for MassHealth benefits because MassHealth determined that the appellant’s 
assets exceed program limits for MassHealth eligibility. (Exhibit 1). 

4. The appellant verified total assets in the amount of $219,559.96, consisting of $45.20 in the 
personal needs allowance account at the nursing facility, $1.00 in a bank account and 
$219,513.7 in a Trust. (Exhibit 1). 

5. The appellant died on March 27, 2014. 

6. The nursing facility is seeking coverage effective December 1, 2013. 

7. The appellant was the grantor of two trusts: “THE EMB6 NOMINEE TRUST” (Nominee 
Trust), and “THE EMB IRREVOCABLE TRUTS” (Irrevocable Trust).  The Irrevocable 
Trust was executed on March 18, 1999, and a Nominee trust executed on April 10, 1999. 
(exhibit 5).   

8. Through a deed signed March 19, 1999, the appellant transferred two parcels of real 
property, including the appellant’s residence, to the Nominee Trust to be held on behalf of 
an unnamed beneficiary. The appellant did not retain a life estate interest. 

9. The appellant is the sole Grantor of both trusts. 

10. The appellant’s two daughters, J.O. and E.H., are the trustees of both trusts.  

                                            
6 Initials are being utilized to preserve confidentiality. 



 

 Page 6 of Appeal No.:  «APPEALNUM» 

11. The appellant is an income beneficiary of the Irrevocable Trust. (Exhibit 5). 

12. The appellant’s daughters are the apparent remainder beneficiaries. (Exhibit 5). 

13. Through deeds signed March 28, 2012, the Nominee Trust sold the two parcels of land for a 
total of $238,000.00. The proceeds of these sales were put into a bank account in the name 
of the Irrevocable Trust. (Exhibit 5). 

14. The Irrevocable Trust, in pertinent part, states the following: 

i. Article 3.1(b) allows the Trustees at their sole discretion to terminate the Trust if 
they believe the continuation of the Trust would jeopardize the appellant’s eligibility 
for assistance from any federal, state or local government program. (Exhibit 5). 

ii. Article 7.1 allows the Trustees to pay the debts of the appellant’s estate or other 
costs and taxes of administering her probate estate. (Exhibit 5).  

iii. Article 7.2 states that in addition to the payments under Article 7.1, the Trustees 
may pay any person for all or part of any other tax or expense. (Exhibit 5).  

iv. Article 8.4 allows the appellant to acquire any assets of the Trust by substituting 
other property of equivalent value. (Exhibit 5). 

v. Article 8.5 provides the appellant testamentary power to appoint all remaining Trust 
assets. (Exhibit 5). 

Analysis and Conclusions of Law 
 
130 CMR 520.003: Asset Limit 
(A) The total value of countable assets owned by or available to individuals applying for or 
receiving MassHealth Standard, Essential, or Limited may not exceed the following limits: 

(1) for an individual — $2,000; and 
(2) for a couple living together in the community where there is financial responsibility 
according to 130 CMR 520.002(A)(1) — $3,000. 

(B) The total value of countable assets owned by or available to individuals applying for or 
receiving MassHealth Senior Buy-In, as described in 130 CMR 519.010: MassHealth Senior 
Buy-In, or MassHealth Buy-In, as described in 130 CMR 519.011: MassHealth Buy-In, may not 
exceed the following limits: 

(1) for an individual — in calendar year 2011, $6,680 and, in calendar year 2012, $6,940; 
and 
(2) for a couple living together in the community where there is financial responsibility 
according to 130 CMR 520.002(A)(1) — in calendar year 2011, $10,290 and, in calendar 
year 2012, $10,410. 
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130 CMR 520.004: Asset Reduction 
(A) Criteria. 

(1) An applicant whose countable assets exceed the asset limit of MassHealth Standard, 
Essential, or Limited may be eligible for MassHealth 

(a) as of the date the applicant reduces his or her excess assets to the allowable 
asset limit without violating the transfer of resource provisions for nursing-facility 
residents at 130 CMR 520.019(F); or 
(b) as of the date, described in 130 CMR 520.004(C), the applicant incurs medical 
bills that equal the amount of the excess assets and reduces the assets to the 
allowable asset limit within 30 days after the date of the notification of excess 
assets. 

(2) In addition, the applicant must be otherwise eligible for MassHealth. 
(B) Evaluating Medical Bills. The MassHealth agency does not pay that portion of the medical 
bills equal to the amount of excess assets. Bills used to establish eligibility 

(1) cannot be incurred before the first day of the third month prior to the date of 
application as described at 130 CMR 516.002: Date of Application; 
(2) must not be the same bills or the same portions of the bills that are used to meet a 
deductible based on income; and 
(3) for MassHealth Essential, must be incurred on or after the effective date of the 
coverage type. 

(C) Date of Eligibility. The date of eligibility for otherwise eligible individuals described at 130 
CMR 520.004(A)(1)(b) is the date that his or her incurred allowable medical expenses equaled or 
exceeded the amount of his or her excess assets. 

(1) If after eligibility has been established, an individual submits an allowable bill with a 
medical service date that precedes the date established under 130 CMR 520.004(C), the 
MassHealth agency readjusts the date of eligibility. 
(2) In no event will the first day of eligibility be earlier than the first day of the third 
month before the date of the application, if permitted by the coverage type. 

(D) Verification. The MassHealth agency requires the applicant to verify that he or she incurred 
the necessary amount of medical bills and that his or her excess assets were reduced to the 
allowable asset limit within required timeframes 
 
130 CMR 520.021: Treatment of Trusts 
130 CMR 520.021 through 520.024 explains how to treat the principal of and payments from a 
revocable or irrevocable trust established by the individual or by the spouse.  130 CMR 
520.024(A) also includes trusts established by other than the individual or spouse and trusts 
whether or not established by will. In the event that a portion of 130 CMR 520.021 through 
520.024 conflicts with federal law, the federal law supersedes. 
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130 CMR 520.023: Trusts or Similar Legal Devices Created on or after August 11, 19937 
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created on 
or after August 11, 1993, that are created or funded other than by a will.  Generally, resources 
held in a trust are considered available if under any circumstances described in the terms of the 
trust, any of the resources can be made available to the individual. 
(A) Look-Back Period for Transfers into or from Trusts. 

(1) Look-Back Period. 
(a) For transfers made before February 8, 2006, the look-back period is 36 months 
for trusts where all or any portion of the income or principal of an irrevocable 
trust can be paid to or for the benefit of the nursing-facility resident, but is paid 
instead to someone else. 
(b) The look-back period is 60 months 

(i) for transfers made on or after February 8, 2006, subject to the phase-in 
described in 130 CMR 520.019(B)(2), if all or any portion of the income 
or principal of a trust can be paid to or for the benefit of the nursing-
facility resident, but is instead paid to someone else; 
(ii) if payments are made from a revocable trust to other than the nursing-
facility resident and are not for the benefit of the nursing-facility resident; 
or 
(iii) if payments are made into an irrevocable trust where all or a portion of 
the trust income or principal cannot under any circumstances be paid to or 
for the benefit of the nursing-facility resident. 

(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth agency 
determines the amount of the transfer and the period of ineligibility for payment of 
nursing facility services in accordance with the rules at 130 CMR 520.019(G). 

(B) Revocable Trusts. 
(1) The entire principal in a revocable trust is a countable asset. 
(2) Payments from a revocable trust made to or for the benefit of the individual are 
countable income. 
(3) Payments from a revocable trust made other than to or for the benefit of the nursing 
facility resident are considered transfers for less than fair-market value and are treated in 
accordance with the transfer rules at 130 CMR 520.019(G). 
(4) The home or former home of a nursing-facility resident or spouse held in a revocable 
trust is a countable asset.  Where the home or former home is an asset of the trust, it is not 
subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(C) Irrevocable Trusts. 
(1) Portion Payable. 

(a) Any portion of the principal or income from the principal (such as interest) of 
an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 

                                            
7 The regulations regarding Trusts created before April 7, 1986 and August 11, 1993 do not apply to this case.  This 
created was created in 1999. (Exhibit 5). 
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(b) Payments from the income or from the principal of an irrevocable trust made 
to or for the benefit of the individual are countable income. 
(c) Payments from the income or from the principal of an irrevocable trust made 
to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated in 
accordance with the transfer rules at 130 CMR 520.019(G). 
(d) The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a countable 
asset.  Where the home or former home is an asset of the trust, it is not subject to 
the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2) Portion Not Payable. Any portion of the principal or income from the principal (such 
as interest) of an irrevocable trust that could not be paid under any circumstances to or for 
the benefit of the nursing-facility resident will be considered a transfer for less than fair-
market value and treated in accordance with the transfer rules at 130 CMR 520.019(G). 

(D) Exemptions to the Trust Rules. 
(1) Special-Needs Trusts and Pooled Trusts. Under federal trust exemption regulations at 
42 U.S.C. 1396(p)(d)(4) special-needs trusts and pooled trusts as defined in 130 CMR 
515.001 are not subject to the income and asset countability rules at 130 CMR 
520.023(B) and (C). 
(2) Revision of a Trust to Comply with the Criteria of a Special-Needs or Pooled Trust. 
The MassHealth agency will not deny or terminate MassHealth due to excess assets if a 
trust is revised to comply with the criteria of a special-needs trust or a pooled trust in 
accordance with the rules at 130 CMR 520.019(J). 
(3) Burial Trust. A burial trust is a trust established to pay solely for various funeral and 
burial expenses of the individual or the spouse.  An irrevocable burial trust meeting the 
criteria of 130 CMR 520.008(F) is not a countable asset. 

 
130 CMR 520.024: General Trust Rules 
130 CMR 520.024 applies to trusts whether or not established by will and whether or not 
established by the individual or spouse. 
(A) Irrevocable Trust. 

(1) The assets and income held in an irrevocable trust established by the individual or 
spouse that the trustee is required to distribute to or for the benefit of the individual are 
countable. 
(2) Payments from the income or principal of an irrevocable trust established by the 
individual or spouse to or for the benefit of the individual are countable. 
(3) The assets and income held in an irrevocable trust established by other than the 
individual or spouse that the trustee is required to distribute to the individual are 
countable. 
(4) Payments from the income or the principal of an irrevocable trust established by other 
than the individual or spouse to the individual are countable. 

(B) Home in Trust: Community-Based Individuals. For an applicant or member who is not a 
nursing-facility resident, the principal place of residence held in a revocable or irrevocable trust 
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is a non-countable asset. A home that is not the principal place of residence is countable and not 
subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust. 
(C) Home in Trust: Cure. 

(1) If the MassHealth agency has denied or terminated MassHealth because the home or 
former home in trust is considered an excess asset, the MassHealth agency will rescind 
that action if the home or former home has been removed from the trust and returned to 
the nursing-facility resident in accordance with the full cure rules at 130 CMR 
520.019(K). 
(2) When the home or former home is removed from a trust, as determined by the 
MassHealth agency, the MassHealth agency will redetermine eligibility using the rules at 
130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K). 
(3) When the home or former home has been removed from the trust, the MassHealth 
agency may place a lien in accordance with 130 CMR 515.012. 

(D) Repayment of Financial and Medical Assistance. An individual who has received or will be 
receiving payments from a third party as a result of an accident, injury, or other loss must first 
repay the MassHealth agency for medical assistance under M.G.L. c. 118E, § 22 and 42 U.S.C. 
1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial assistance 
under M.G.L c. 18, § 5G, even if such third-party payments have been or will be placed in a 
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4). 
 
I find that MassHealth was correct, pursuant to 130 CMR 520.003 and 520.023, in determining that 
the appellant’s assets exceed program limits for MassHealth eligibility.  Specifically, the income 
and principal of The EMB Irrevocable Trust are fully countable as assets of the appellant in light of 
the evidence demonstrating that she did not truly divest herself of the Trust principal. 
 
As an initial matter, the only operative trust in this matter is The EMB Irrevocable Trust.  The EMB 
Nominee Trust sold its principal on March 28, 2012, for the amount of $238,000.  These proceeds 
were subsequently deposited into a bank account owned by The E.M.B. Irrevocable Trust. These 
events occurred more than one year before the appellant’s admission into a nursing facility on April 
3, 2013. 
 
With regard to income from the Trust, said income is a countable asset of the appellant.  The parties 
agreed to as much at hearing and, in any event, Article 2.1 of the Trust provides that “[p]ayments of 
net income shall be paid to [the appellant], quarterly or at other convenient times.” 
 
With respect to the Trust principal being a countable asset of the appellant, I note the following 
significant articles of the Trust: 
 
First, Article 3.1(b) allows for the termination of the Trust upon the determination by the trustees 
“that the continuation of this trust would jeopardize my eligibility for assistance from any federal, 
state, or local governmental program….”  It is difficult to view this clause as anything but an 
attempt by the appellant to “have [her] cake and eat it too” – in other words, permitting her to 
qualify for MassHealth while keeping her asserts intact for either her benefit or the benefit of her 
heirs.  Cohen v. Commissioner of the Div. of Med. Assistance, 423 Mass. 399, 403 (1996).  Indeed, 
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the very purpose of Medicaid’s statutory and regulatory framework “is to defeat the maneuver by 
which persons with assets can both retain those assets and become eligible for Medicaid.”  Id. at 
424. 
 
Second, Article 7.1 provides the trustees with the authority to use Trust principal to “pay to [the 
appellant’s] estate or to the tax authorities any taxes payable by reason of [the appellant’s] death 
chargeable against the residue of my estate and any other debts of my estate or expenses of its 
administration….”  In addition, Article 7.2 permits the trustees to utilize Trust principal to “pay or 
reimburse any person for all or any part of any other tax or expense payable by reason of [the 
appellant’s] death….”  The irrefutable conclusion reached as a result of Articles 7.1 and 7.2 is that 
there are circumstances under which Trust principal could be used for the benefit of the appellant – 
specifically, the significant benefit of having Trust principal utilized to pay estate expenses thereby 
leaving a larger amount of estate property to be passed to testate beneficiaries.  Cohen, at 413 (if 
trustee possesses a “peppercorn of discretion” then whatever is the maximum amount beneficiary 
could receive in exercise of that discretion is amount considered available for MassHealth 
eligibility purposes); 130 CMR 520.023(C)(1)(a). 
 
Third, Article 8.4 allows the appellant “to acquire any assets of the trust by substituting other 
property of equivalent value.8”  Simply put, this Article runs counter to black-letter trust law 
holding that principal in an irrevocable trust is considered beyond the reach of a donor.  Sands v. 
Old Colony Trust Co., 195 Mass. 575, 577 (1907) (voluntary settlement executed with no power of 
revocation cannot be revoked except upon proof of mental unsoundness, mistake, fraud, or undue 
influence); Taylor v. Buttrick, 165 Mass. 547, 549 (1896) (same).  This well-established legal 
principle is recognized in 130 CMR 515.001’s definition of irrevocable trust as one “that cannot be 
in any way revoked by the grantor.”  The ability to reclaim principal (even with the requirement that 
it be replaced with principal of equivalent value) is more a characteristic of a revocable trust than an 
irrevocable one.  In addition, this provision serves to highlight the fact that the Trust is a 
“remarkably fluid legal vehicle,” Doherty, at 442, and that the appellant has retained an 
impermissible degree of authority over the Trust principal.  Id. at 443. 
 
Fourth, Article 8.5 provides the appellant with the testamentary “power to appoint all remaining 
trust assets.”  As no evidence was presented to the contrary, it is reasonable to conclude that Article 
8.5 permits the appellant to make a testamentary appointment of Trust principal to her estate for the 
purpose of paying estate expenses.  I note that Article 8.5’s power of appointment could be utilized 
by the appellant should the trustees elect not to exercise their powers contained in Articles 7.1 and 
7.2 (see above).  Hence, I again conclude that there are circumstances “under which payment from 
the trust could be made to or for the benefit of (emphasis added) the [appellant].9”  130 CMR 
                                            
8 On page seven of her legal memorandum, the appellant argues that the power to substitute trust principal is a 
recognized “income tax and estate tax planning tool.”  However, it does not automatically follow that what is 
meritorious in the realm of tax/estate law is also meritorious in the realm of Medicaid law, particularly in light of a clear 
Congressional intent to limit Medicaid eligibility to the indigent.  Lebow v. Commissioner of Div. of Med. Assistance, 
433 Mass. 171, 172 (2001)(Medicaid statutes construed in light of intent to “prevent individuals from using trust law to 
ensure their eligibility for Medicaid coverage, while preserving their assets for themselves or their heirs.”) 
9 I note that Article 8.5 also serves as additional evidence of the appellant’s impermissible degree of authority over the 
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520.023(C)(1)(a). 
 
Taken in its entirety, the evidence is clear that (1) there are circumstances under which Trust 
principal could be paid to or used for the benefit of the appellant in contravention of 130 CMR 
520.023; and, (2) that the appellant has retained an impermissible “degree of discretionary 
authority” over the Trust principal.  Doherty, at 443. 
 
I find that MassHealth was within its regulatory authority in determining that the appellant’s assets 
exceed program eligibility for MassHealth benefits. 
 
For the foregoing reasons, this appeal is DENIED. 
 
Order for MassHealth 

None. 
 
Notification of Your Right to Appeal to Court 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
 
 
   
 Zohra Aziz 
 Hearing Officer 
 Board of Hearings 
 
 
cc: MassHealth Representative: Monique Garreffi 
 
     Personal Representative:  

                                                                                                                                             
Trust principal.  Doherty, at 443. 
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