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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: Eligibility – Assets 

Decision Date: 5/6/14 Hearing Date: 04/23/2014 

MassHealth Rep.:  Paula Viveiros Appellant Rep.:  

Hearing Location:  Taunton 
MassHealth 
Enrollment Center  

Aid Pending: No 

 

Authority 

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 

and the rules and regulations promulgated thereunder. 

Jurisdiction 

Through a notice dated January 31, 2014, MassHealth found the appellant to be eligible for 

MassHealth CommonHealth benefits, but determined that the appellant had countable assets in 

excess of the limits allowed for the Home- and Community-Based Services Waivers for Persons 

with an Intellectual Disability. See 130 CMR 519.007, 520.003. The appellant filed this appeal in a 

timely manner on March 4, 2014. See 130 CMR 610.015(B); Exhibit 2. Limitation of assistance is 

valid grounds for appeal. See 130 CMR 610.032. 

Action Taken by MassHealth  

MassHealth counted a self-settled “Special-Needs Trust” as countable against the appellant, which 

meant she had countable assets in excess of the limit for the Home- and Community-Based 

Services Waivers for Persons with an Intellectual Disability. 

Issue 

The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 515.001, 520.003, 

520.023, in determining that the appellant’s self-settled trust is a countable asset. 
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Summary of Evidence 

The MassHealth representative appeared at the hearing and testified that the appellant is under the 

age of 65, and she is being denied the requested waiver to participate in the Home- and 

Community-Based Services Waivers for Persons with an Intellectual Disability (“Intellectual 

Disability Waiver”) program because she is the beneficiary of a trust that MassHealth’s legal 

department said did not satisfy the criteria for a Special-Needs Trust. She offered several copies of 

regulations, and a printout of a memorandum on the definition of Special-Needs Trusts. See Exhibit 

4. This memorandum did not comment on the applicability of the definition to the appellant’s trust. 

The MassHealth representative said that the trust includes $99,522.00. See Exhibit 6. 

The appellant’s attorney expressed her frustration with this presentation. She said that she had been 

trying to find out why the trust was not satisfactory since her client received the denial notice. She 

explained that she had had the trust reviewed by the Department of Developmental Services 

(“DDS”), as well as another attorney that specialized in Special-Needs Trusts and had been told that 

it was acceptable because it referenced “42 U.S.C. s. 1396 (d)(4)(A)[sic].” See Exhibit 5. She said 

that she had even called MassHealth’s legal department and was told that she would have to wait 

until the hearing to find out why her client was denied, and it was still unclear at the hearing.  

She explained that she got involved with her client almost a decade ago at the request of DDS. She 

explained that the appellant’s father died in 1994 and he left his condominium to the appellant. Due 

to medical issues, the appellant could no longer live in the condominium because she could not 

handle the stairs, and so she moved into an apartment in a building for the elderly and disabled. The 

attorney helped the appellant sell her house in 2006, and they transferred the assets into a trust 

named “[the appellant] Special Needs Trust” (“Trust”). The Trust was registered at the Norfolk 

County Land Court, and the appellant’s attorney is the trustee. A copy of the Trust was admitted 

into the record as Exhibit 5. 

The MassHealth representative suggested that the fact that the trust is self-settled is, perhaps, why 

MassHealth’s legal department found that it did not satisfy the requirements for a Special-Needs 

Trust. The appellant’s attorney said that the trust had been created under the supervision of DDS 

and registered with the Norfolk County Land Court, and therefore it should be satisfactory for 

MassHealth. She conceded, however, that she was not the appellant’s conservator, and the Trust’s 

creation was not otherwise supervised by a court. 

Findings of Fact 

Based on a preponderance of the evidence, I find the following: 

1. The appellant is an intellectually disabled adult woman under the age of 65 who receives 

services through DDS. 
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2. In 1994, the appellant inherited a condominium, which she sold in 2006. The proceeds of 

the sale were put into a trust, for which the appellant is the declarant/settlor and the 

appellant’s attorney is the trustee. The Trust’s creation was not created by a conservator, nor 

otherwise supervised by a court. 

3. On January 31, 2014, MassHealth issued a notice that found the appellant eligible for 

CommonHealth benefits, but denied the appellant’s request to participate in the Intellectual 

Disability Waiver program because it found the Trust to be a countable asset. 

4. The appellant timely appealed on March 4, 2014. 

Analysis and Conclusions of Law 

This case turns upon the single legal question of whether the Trust satisfies the definition of a 

Special-Needs Trust. Federal Medicaid law generally requires a Medicaid agency to count as an 

applicant’s any portion of a trust that may be used to benefit the applicant. See 42 U.S.C. 

§ 1396p(d). However, certain trusts are exempted from this standard, such as when a “trust 

containing the assets of an individual under age 65 who is disabled (as defined in 

section 1382c (a)(3) of this title) and which is established for the benefit of such individual by a 

parent, grandparent, legal guardian of the individual, or a court if the State will receive all 

amounts remaining in the trust upon the death of such individual up to an amount equal to the total 

medical assistance paid on behalf of the individual under a State plan under this subchapter.” 42 

U.S.C. § 1396p(d)(4)(A).
1
 MassHealth regulations define trusts that satisfy these requirements as 

Special-Needs Trusts. See 130 CMR 515.001.  

Pursuant to 130 CMR 520.023(D)(2), MassHealth will not deny an applicant if their trust is 

“revised to comply with the criteria of a special-needs trust or a pooled trust in accordance with the 

rules at 130 CMR 520.019[(K)].”
2
 Regulation 130 CMR 520.019 generally refers to disqualifying 

transfers that have been made by an applicant to a trust, but subsection (K)(2)(a) sets out that after a 

MassHealth determination has been made, MassHealth will allow the applicant to  

use the original application date if within 60 days after the date of the notice … 

the [applicant] provides proof that the trust has been revised to comply with the 

criteria of a special-needs trust or a pooled trust. The MassHealth agency may 

extend the original 60-day period for an additional 120 days, if court action is 

required to revise the trust, as long as the court action is filed within the 60-day 

period after the date of the notice of the period of ineligibility. 

                                            
1
 Subsection (d) has not been amended since its introduction in the 1993 amendments, and the same language was in 

effect in 2006. See 42 U.S.C. 1396p (2012), (2000, Supp. V). 

2
 As published, the cross-reference is to subsection (J). This is likely a typographical error. Subsection (J) specifically 

includes as disqualifying transfers home equity loans and reverse mortgages if transferred for less than fair market value. 

Subsection (K), however, exempts listed transactions from a period of ineligibility. More importantly, subsections 

(K)(1)(a) and (K)(2)(a) describe the timeframes for revising a trust to satisfy the definition of a Special-Needs Trust. 

http://www.law.cornell.edu/uscode/text/42/1382c
http://www.law.cornell.edu/uscode/text/42/usc_sec_42_00001382---c000-#a_3
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130 CMR 520.019(K)(2)(a)(i). Though this regulation specifically references a “notice of the period 

of ineligibility” and “the nursing-facility resident,” I find it applicable to the appellant’s case. The 

eligibility rules for the Intellectual Disability Waiver program require application of the transfer 

rules at 130 CMR 520.018-520.019. Also, 130 CMR 520.023(D)(2), specifically states that a trust 

that does not meet the criteria of a Special-Needs Trust may be revised under 130 CMR 520.019 

when the member is denied for excess assets. 

Because the appellant’s Trust is self-settled, and the settling of the Trust was not performed by “a 

parent, grandparent, legal guardian of the individual, or a court,” I must find that the Trust is not a 

Special-Needs Trust as defined by 130 CMR 515.001. Therefore, using the timeframe set out in 130 

CMR 520.019(K), I will allow the appellant 60 days to file with a court to seek the revision of the 

Trust.
3
 As MassHealth raised no other concerns regarding the appellant’s Trust at the hearing, 

correcting this issue of self-settlement will be sufficient to find the Trust non-countable. If the 

Trust’s revision is completed within 180 days—60 days to file with a court and the 120 day 

extension allowed for revisions that must be completed through a court—MassHealth will find the 

Trust non-countable and continue to determine the appellant’s eligibility for the Intellectual 

Disability Waiver program as if the Trust had been court-approved as of the time of the original 

application.  

Order for the Appellant 

File with a court to revise the Trust within 60 days of the date of this decision.  

Order for MassHealth 

If the Trust is revised under court supervision within 180 days of the date of this decision, treat the 

Trust as a non-countable asset as of the original application date.   

Notification of Your Right to Appeal to Court 

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 

30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 

Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 

receipt of this decision. 

Implementation of this Decision 

If this decision is not implemented within 30 days after the date of this decision, you should contact 

your MassHealth Enrollment Center.  If you experience problems with the implementation of this 

                                            
3
 Registering the Trust with a court is insufficient. The federal statute only permits a trust to be non-countable when it is 

established by a legal guardian or a court. One acceptable avenue would be for a conservator to be appointed who 

ratifies the trust’s creation on the appellant’s behalf. 
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decision, you should report this in writing to the Director of the Board of Hearings at the address on 

the first page of this decision. 

 

   

 Christopher Jones 

 Hearing Officer 

 Board of Hearings 

  

 

cc: 

 

 MassHealth Representative: Justine Ferreira 

 


