
COMMONWEALTH OF MASSACHUSETTS

SUPERIOR COURTWORCESTER, SS.

C.A. NO. 1885CV1370C

EMILY MISIASZEK,

Plaintiff

Vs.

MARYLOU SUDDERS,

SECRETARY OF THE

EXECUTIVE OFFICE OF HEALTH
AND HUMAN SERVICES,

Defendant

MEMORANDUM OF DECISION AND ORDER

ON

PLAINTIFF'S MOTION FOR JUDGMENT
ON THE PLEADINGS

INTRODUCTION

The plaintiff seeks review, pursuant to G.L. c. 30A, § 14, of a decision issued by the

MassHealth Board of Hearings ("the Board") affirming a denial of MassHealth long-term care

benefits to her.' The Board found the plaintiffs assets, previously transferred to an irrevocable

trust, remained countable assets for the purposes of determining her eligibility for benefits

because there were circumstances under which the plaintiff could potentially benefit from the

1 MassHealth is a cooperative federal and state program through which Massachusetts administers Medicaid
benefits. Shelales v. Direc. Of the Office of Medicaid. 75 Mass. App. Ct. 636, 637 (2009)
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trust assets. After hearing and consideration of the submissions by both parties, the plaintiff s

motion for judgment on the pleadings is ALLOWED.

FACTUAL BACKGROUND

The plaintiff Emily Misiaszek is an elderly widow. She is a permanent resident of

Overlook Masonic Nursing Home, a nursing facility, based upon her age, health, and overall

physical condition. She applied for MassHealth long-term care benefits to pay for the cost of her

nursing home care, seeking a benefit eligibility start date of May 5, 2017.

On December 12, 2002 the plaintiff and her late husband established The Theodore F.

Misiaszek and Emily M. Misiaszek Irrevocable Trust ("the trust") as Grantors. The plaintiffs

daughter Patricia Fournier was named Trustee, and continues to serve in that capacity. On the

same date the trust was created, Mr. and Mrs. Misiaszek deeded property in Dudley, MA into the

trust for no consideration. The property transferred was the couple's primary residence, where

the plaintiff continued to reside until she entered the skilled nursing facility.

The trust is irrevocable. It permits payment of income only to the Grantors, at the sole

and exclusive discretion of the Trustee. Any income not dispersed to the Grantors becomes

principal that cannot be distributed to or for the benefit of the Grantors. The trust will terminate

upon the death of the last surviving Grantor.

Under Article 2.2, the plaintiff has a limited power to appoint trust property, during her

lifetime, to charitable and non-profit organizations over which she has no controlling interest.

This limited power of appointment is the basis upon which the plaintiff was determined to be

ineligible for MassHealth long-term care benefits. The Board held that there could be

circumstances where, pursuant to the limited power of appointment, the plaintiff could benefit
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from a transfer of assets to a charitable or non-profit organization. Specifically, the Board

hypothesized a situation where the plaintiff moved into a non-profit nursing facility, transferred

assets to the facility pursuant to her limited power of appointment, and the facility then used the

transferred assets to pay for services to the plaintiff. The trust principal was therefore found to

be a countable asset, rendering the plaintiff ineligible for benefits.

STANDARD OF REVIEW

Pursuant to G.L. c. 30A, § 14(7), this court may reverse, remand, or modify an agency

decision if "the substantial rights of any party may have been prejudiced" because the agency

decision is based on an error of law or on unlawful procedure, arbitrary and capricious, or

unwarranted by facts found by the agency and supported by substantial evidence. Mr. Costa

bears the burden of demonstrating the invalidity of the Board's decision. Merisme v. Board

of Appeal on Motor Vehicle Liab. Policies and Bonds. 27 Mass. App. Ct. 470, 474 (1989). In

reviewing an agency decision, the Court is required to "give due weight to the experience,

technical competence, and specialized knowledge of the agency, as well as to the discretionary

authority conferred upon it" by statute. G.L. 30A, § 14(7) (1997); Flint v. Commissioner of Pub.

Welfare. 412 Mass. 416, 420 (1992); Seagram Distillers Co. v. Alcoholic Beverages Control

Comm'n. 401 Mass. 713, 721 (1988). The reviewing court may not substitute its judgment for

that of the agency. Southern Worcester County Regional Vocational Sch. v. Labor Relations

Comm'n. 386 Mass. 414, 420-21 (1982), citing Olde Towne Liquor Store. Inc. v. Alcoholic

Beverages Control Comm'n. 372 Mass. 152, 154 (1977). Nor may a court reject an

administrative agency's choice between two conflicting views, even though the court justifiably

would have made a different choice had the matter been presented de novo. Zoning Bd, of

Appeals v. Housing Appeals Comm'n. 385 Mass. 651, 657 (1982) (citations omitted
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DECISION

The sole obstacle to plaintiffs eligibility for MassHealth long-term care benefits is the

language of the trust, at Article 2.2, permitting the plaintiff as Grantor to transfer principal to a

charitable or non-profit organization. The Board found that this article of the trust could result in

circumstances where trust principal could be paid for the benefit of the Grantor, if transfer was

made to a non-profit nursing home where she resided and the transferred funds were used to pay

for services received by her. To be eligible for MassHealth long-term care benefits the applicant

cannot have countable assets in excess of $2,000.00. See 130 C.M.R. 520.003(A)(1) Inclusion

of the principal of the trust in calculating plaintiffs countable assets rendered her ineligible for

the benefits sought.

"Under the post-1993 version of (42 U.S.C. § 1396p(d)(3)(B) ), for purposes of

determining eligibility for Medicaid benefits, 'countable assets' include any portion of the trust

principal that could under any circumstances be paid to or for the benefit of (the applicant). Such

circumstances need not have occurred, or even be imminent, in order for the principal to be

treated as 'countable assets'; it is enough that the amount could be made available to (the

applicant) under any circumstances." Hevn v. Director of the Office of Medicaid. 89 Mass. App.

Ct. 312, 315 (2016) (citations omitted)

In reaching its decision the Board relied heavily, if not exclusively, on the matter of

Daley v. Secretary of Executive Office of Health and Human Services. 477 Mass. 188 (2017).

The Board described the holding in Daley as "clear" where the court stated, as to the limited

power of appointment and the posited exercise of it, "it is appropriate for MassHealth to consider

whether this possibility fits within the 'any circumstances' test." Id. at p. 203 The court made

no findings or decision as to the limited power of appointment in the Nadeau trust, discussed in
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Daley, but simply found it "appropriate" for MassHealth to consider the proposed fact pattern.

The court raised a question but provided no answer, deferring to MassHealth. Upon remand,

MassHealth denied the application for long-term care benefits again, this time based upon the

contrived scenario proposed by the court, whereby the grantor would move to a non-profit

nursing facility and then assign trust principal to that nursing home, pursuant to the limited

power of appointment, so that the assigned assets could be used for his benefit. The grantor

appealed to the Board of Hearings, and the denial was reversed. The opining hearing officer

found "no evidence that if the appellant were to move to a non-profit organization that the non

profit nursing facility would be allowed to or required to use the Trust principal for the

appellant's benefit or care." He found "no clear path by which the appellant, in complying with

Trust terms and applicable law, may access Trust principal pursuant to this Article." See Office

of Medicaid Board of Hearings Appeal No. 1408634-remand, p. 13 (March 5, 2018)

There is no substantive difference between Article 2.2 of the plaintiffs trust and the

article considered in the Daley/Nadeau matter. Just like the Nadeau trust, the plaintiffs trust

establishes no clear path by which the plaintiff, while complying with the Trust terms and

applicable law, may access trust principle to her benefit. An assignment by the plaintiff,

pursuant to the limited power of appointment, as theorized by MassHealth, would constitute a

violation of trust terms. "It is fundamental that a trust instrument must be construed to give

effect to the intention of the donor as ascertained from the language of the whole instrument

considered in the light of circumstances known to the donor at the time of its execution." Powers

v. Wilkinson. 399 Mass. 650, 653 (1987) (citation omitted) The trust prohibits any transfer of

principal for the benefit of the grantor. A limited power of appointment is exercisable only in

favor ofpermissible appointees, and any attempt to exercise a limited power in favor of an
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impermissible appointee, i.e. to use principal for the personal benefit of the grantor, is therefore

invalid. See Restatement (Third) of Property (Wills & Don. Trans.) §§ 17.2, 19.15-19.16 (201 1)

"An appointment to a permissible appointee is ineffective to the extent that it was (i) conditioned

on the appointee conferring a benefit on the impermissible appointee, (ii) subject to a charge in

favor of an impermissible appointee, (iii) upon a trust for the benefit of an impermissible

appointee, (iv) in consideration of a benefit conferred upon or promised to an impermissible

appointee, (v) primarily for the benefit of the appointee's creditor, if that creditor is an

impermissible appointee, or (vi) motivated in any other way to be for the benefit of an

impermissible appointee. Id. at §19.16 A transfer as hypothesized by the Board in support of its

denial of benefits to the plaintiff would be ineffective, and thus does not constitute circumstances

under which payment from the trust could be made to or for the benefit of the plaintiff.

ORDER

For the foregoing reasons and those advanced by the plaintiff, the plaintiffs motion for

judgment on the pleadings is ALLOWED. The decision of the Board is reversed, and this

matter is remanded to MassHealth for the allowance of the plaintiffs application for MassHealth

long-term care benefits, consistent with this decision.

I

Date: July 19, 2019

E. Sijfrivan

Associate Justice of the Superior Court
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Trial Court of Massachusetts

The Superior CourtJUDGMENT ON THE PLEADINGS

DOCKET NUMBER
Dennis P. McManus, Clerk of Courts

1885CV01370

CASE NAME COURT NAME & ADDRESS

Worcester County Superior Court

225 Main Street

Worcester, MA 01608

Misiaszek, Emily

vs.

Marylou Sudders In Official Capacity Secretary of The Executive

Office of Health and Human Services

This action came before the Court, Hon. Shannon Frison, presiding, upon a motion for

judgment on the pleadings,

After hearing or consideration thereof;
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it is ORDERED AND ADJUDGED:

that the decision of the MassHealth Board of Hearings is reversed, and this matter is remanded to

MassHealth for the allowance of the plaintiffs application for MassHealth long-term benefits,

consistent with Memorandum of Decision and Order on Plaintiffs Motion for Judgment on the

Pleadings dated July 19, 2019.
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