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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: Eligibility 

Decision Date: 5/30/08 Hearing Date: 04/22/2008 

MassHealth Rep.:  Paul Keegan Appellant Reps.:  

Hearing Location:  Revere MassHealth 
Enrollment Center  

   

 
 

Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 

Jurisdiction 
 
Through a notice dated March 4, 2008, MassHealth denied the appellant’s application for 
MassHealth benefits because MassHealth determined that the appellant made a disqualifying 
transfer of assets.  (Exhibit 1).  The appellant filed this appeal in a timely manner on March 11, 
2008.  (130 CMR 610.015(B); Exhibit 2).  Denial of assistance is valid grounds for appeal.  (130 
CMR 610.032). 
 

Action Taken by MassHealth 
 
MassHealth denied the appellant’s application for MassHealth benefits because MassHealth 
determined that the appellant made a disqualifying transfer of assets.  
 

Issue 
 
Whether MassHealth was correct in determining that the appellant is not eligible for MassHealth 
due to a disqualifying transfer of assets. 
 
 
 

Summary of Evidence 
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The MassHealth representative, from the Revere MassHealth Enrollment Center, testified that 
MassHealth received an application for long-term care benefits on January 23, 2008.  The 
MassHealth representative testified that the appellant entered a long-term care facility on August 
21, 2007.  The MassHealth representative testified that the appellant is requesting a start date of 
March 1, 2008.  The MassHealth representative testified that MassHealth denied the appellant’s 
application for benefits due to a transfer of assets into a trust that occurred in January 2005.  The 
MassHealth representative testified that the transfer was reviewed by its legal department who 
deemed the transfer as disqualifying.  The MassHealth representative presented an electronic mail 
message with the legal opinion which was incorporated into the record as Exhibit 5.   
 
In the memorandum, MassHealth’s legal department states that the appellant is an income 
beneficiary of the trust but cannot receive any principal under the trust.  Therefore, MassHealth 
concluded that the trust was subject to a 60-month look back period and subject to the rules at 130 
CMR 520.023(C)(2) where any portion of the principal or income from the principal of an 
irrevocable trust that could not be paid under any circumstances to or for the benefit of the nursing-
facility resident will be considered a transfer for less than fair-market value.  (Exhibit 5).   
 
The appellant’s attorney appeared by telephone with the appellant’s son and daughter.  The 
appellant’s attorney argued that only a 36-month look-back period should be applied to this case.  
The appellant’s attorney argued that since the transfer occurred on January 10, 2005 and the 
appellant applied on January 23, 2008, they do not fall under that look-back period.  The appellant’s 
attorney agreed that the trust permits the payment of income but argued that since the regulations 
state that a 60-month period applies to irrevocable trusts where all or a portion of the income or 
principal cannot be paid to or for the benefit of the nursing-facility resident, the 60-month period 
should not apply to this case.   
 
The MassHealth representative responded by testifying that the appellant did not meet the 
requirements to fall under a 36-month look-back period at 130 CMR 520.023(A)(1)(a) because the 
payments of income are made to the appellant, not another individual.  The MassHealth 
representative testified that since the appellant cannot receive any principal under any 
circumstances, the trust is subject to a 60-month look-back period under the rules at 130 CMR 
520.023(A)(1)(b)(iii).   
 
The record was held open to give the appellant’s representative the opportunity to submit a legal 
brief outlining his argument.  (Exhibit 8).  MassHealth had until May 20, 2008 to file a response.  
(Exhibit 8).  The appellant’s attorney submitted a brief which was incorporated into the record as 
Exhibit 9.  MassHealth did not submit a response as they had nothing further to add to the 
testimony presented at the hearing.   (Exhibit 10).   
 
In his brief, the appellant’s attorney argued that since the trust does not permit the beneficiary to 
receive any principal from the trust, MassHealth’s denial is incorrect.  (Exhibit 9).  The appellant’s 
attorney argues that in order for the appellant to be considered disqualified, the regulation would be 
required to read “income and/or principal cannot be paid”.  (Exhibit 9).  The appellant’s attorney 
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also relies on a MassHealth memorandum that states that the revisions to the look-back period will 
be phased in beginning February 8, 2009.  (Exhibit 9).   
 

Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. The appellant applied for MassHealth long-term care benefits on January 23, 2008. 
 
2. The appellant was admitted to a long-term care facility on August 21, 2007. 
 
3. The appellant seeks coverage beginning March 1, 2008. 
 
4. MassHealth denied the appellant’s application. 
 
5. On January 10, 2005, the appellant conveyed his home to an irrevocable trust. 
 
6. The trust allows the appellant to receive income from the trust. 
 
7. The trust does not allow the appellant to receive principal from the trust. 
 
8. MassHealth determined that the transfer of the home into the trust was a disqualifying 

transfer. 
  

Analysis and Conclusions of Law 
 
MassHealth administers and is responsible for the delivery of health-care services to MassHealth 
members. (130 CMR 515.002).  The regulations governing MassHealth at 130 CMR 515.000 
through 522.000 (referred to as Volume II) provide the requirements for noninstitutionalized 
persons aged 65 or older, institutionalized persons of any age, persons who would be 
institutionalized without community-based services, as defined by Title XIX of the Social 
Security Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130 CMR 
515.002).  The appellant in this case is an institutionalized person.  Therefore, the regulations at 
130 CMR 515.000 through 522.000 apply to this case.  (130 CMR 515.002).   
 
The regulations at 130 CMR 520.021 through 520.024 explain how to treat the principal of and 
payments from a revocable or irrevocable trust established by the individual or by the spouse.  
(130 CMR 520.021).  Regulation 130 CMR 520.024(A) includes trusts established by someone 
other than the individual or spouse and trusts whether or not established by will. (130 CMR 
520.021).  In the event that a portion of 130 CMR 520.021 through 520.024 conflicts with federal 
law, the federal law supersedes.  (130 CMR 520.021).  This case involves an irrevocable trust.    
 
The regulations at 130 CMR 520.023(A)(1)(b)(iii), state that the look back period is 60 months if 
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payments are made into an irrevocable trust where all or a portion of the trust income or principal 
cannot under any circumstances be paid to or for the benefit of the nursing facility resident.  I 
agree with the conclusion made by MassHealth that the trust in this case is subject to a 60-month 
look-back period.  (130 CMR 520.023(A)(1)(b)(iii)).  Additionally, I agree that this is because all 
or a portion of the trust principal cannot be paid to the appellant.  (130 CMR 
520.023(A)(1)(b)(iii)).   The appellant’s argument that this regulatory language is not applicable 
to this trust is not correct.  The use of the word “or”  in the regulations requires MassHealth to 
consider whether the applicant can receive payments of income or principal.  If all or a portion of 
the trust income or principal cannot under any circumstances be paid to the individual, the trust is 
subject to the 60-month look-back period.  (130 CMR 520.023(A)(1)(b)(iii)).   
 
Finally, the argument made by the appellant regarding the policy memorandum issued by 
MassHealth stating that the 36-month look-back period is eliminated goes to the merits of the 
case for MassHealth.  The Deficit Reduction Act was specifically passed to increase the look-
back period.  In fact, the regulations governing the look-back period for transfers into or from 
trusts already apply a 60-month look-back period for most trusts, this is because the 36-month 
period is eliminated in favor of a longer look-back period.  (130 CMR 520.023(A)).   
 
The conference report for the Deficit Reduction Act specifically states that the conference 
agreement includes the House provision which amends the Social Security Act to lengthen the 
look-back date to 5 years, or 60 months, for all income and assets disposed of by the individual 
after the Act’s date of enactment.  (House Report 109-362 at page 269).   Additionally, the 
conference report specifically states that for income and assets disposed of prior to the enactment 
date, the look-back period is 36 months for income and assets and 60 months for certain trusts.  
(House Report 109-362 at page 269).  Since this case involves an irrevocable trust, the look-back 
period is 60 months, as stated in the regulations governing MassHealth and in the Conference 
Report for the Deficit Reduction Act of 2005.  (130 CMR 520.023(A)(1)(b)(iii); House Report 
109-362).   
 
The decision made by MassHealth is correct. 
 
This appeal is denied.    
 

Order for MassHealth 
 
None.   
 
 
 
 
 

Notification of Your Right to Appeal to Court 
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If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
  
 
   
 Susan Burgess 
 Hearing Officer 
 Board of Hearings 
 
 
cc: 
 
MassHealth Representative: Mr. Paul Alford
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