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 APPEAL DECISION 
 
 
Appeal Decision: 

 
Denied 

 
Issue: 

 
excess assets 

 
Decision Date: 

 
7/31/08 

 
Hearing Date: 

 
July 21, 2008 
 

 
MassHealth Rep.: 
 

 
Paula Morin 

 
Appellant Rep.: 
 

 

    
 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated March 28, 2008, MassHealth denied the appellant's application 
for MassHealth benefits because MassHealth determined that the household had excess 
assets (see 130 CMR 520.003, 520.016(B) and Exhibit 1).  The appellant filed this appeal 
in a timely manner on April 11, 2008 (see 130 CMR 610.015 and Exhibit 2).  Denial of 
assistance is valid grounds for appeal (see 130 CMR 610.032). 
 
Action Taken by MassHealth 
 
MassHealth denied the appellant's application for MassHealth benefits.  
 
Issue 
 
In accordance with 130 CMR 520.024, are the appellant’s trust assets countable?  
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Summary of Evidence 
 
The MassHealth representative testified that the appellant's household had total 
countable assets of $914,818.00. The excess assets were determined to be $912,818.00 
after the household was allotted $2,000.00 (Exhibit 1). The MassHealth representative 
stated that the appellant applied on February 19, 2008 (Exhibit 3).  The appellant was 
admitted into her facility on August 28, 2006 and is requesting November 1, 2007 as a 
MassHealth start date (Exhibit 3).  The assets in question are primarily  $914,077.00 held 
in an irrevocable trust (Exhibits 1 & 4).   
 
The trust in question is a family trust, with the appellant as donor and beneficiary, and her 
son as trustee.  The trust was originally created on November 30, 2000 as a revocable 
trust. The trustee was required to pay the appellant “so much or all of the net income or  
principal as the Trustee may in her sole discretion deem advisable” according to Article III 
of the trust (Exhibit 4).  The trust’s property consists of real estate, CDs, bank accounts 
and securities, as well as various personal items of the appellant (Exhibits 5 & 6). The 
trust was amended on May 30, 2002 becoming an irrevocable trust (Exhibit 7).  The 
appellant also resigned as trustee at this time, with her son taking over (Exhibit 8).  The 
attorney who prepared the trust submitted an affidavit dated March 18, 2008 and 
recorded March 19, 2008 stating that Article II of the trust was executed in error and that 
the trustee “shall not make any distribution of trust property to Donor, for any reason 
under any circumstance” (Exhibit 9).  
 
The appellant's representative’s argued that MassHealth should not count the assets of 
the family trust towards the appellant’s eligibility for MassHealth. He stated that the 
appellant’s intent was to make the trust irrevocable and non-countable.  He submitted into 
the record, a narrative of events, memorandum, and affidavit (Exhibits 11-13). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. The appellant applied for MassHealth on February 19, 2008.  The appellant was 

admitted into her facility on August 28, 2006 and is requesting November 1, 2007 as 
a MassHealth start date (Exhibit 3).   

 
2. The appellant's household had total countable assets of $914,818.00. The excess 

assets were determined to be $912,818.00 after the household was allotted 
$2,000.00 (Exhibit 1).  

 
3. The assets in question are primarily  $914,077.00 held in an irrevocable trust 
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(Exhibits 1 & 4).   
 
4. The trust was originally created on November 30, 2000 as a revocable trust. The 

trustee was required to pay the appellant “so much or all of the net income or  
principal as the Trustee may in her sole discretion deem advisable” according to 
Article III of the trust (Exhibit 4).  

 
5. The trust was amended on May 30, 2002 becoming an irrevocable trust (Exhibit 7).  

The appellant also resigned as trustee at this time, with her son taking over (Exhibit 
8). 

 
6. The attorney who prepared the trust submitted an affidavit dated March 18, 2008 

and recorded March 19, 2008 stating that Article II of the trust was executed in error 
and that the trustee “shall not make any distribution of trust property to Donor, for 
any reason under any circumstance” (Exhibit 9).  

 
Analysis and Conclusions of Law 
 
130 CMR 520.023 describes the treatment of   Trusts or Similar Legal Devices Created 
on or after August 11, 1993:  
 
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices 
created on or after August 11, 1993, that are created or funded other than by a will.  
Generally, resources held in a trust are considered available if under any circumstances 
described in the terms of the trust, any of the resources can be made available to the 
individual.   

 
(A)  Look-Back Period for Transfers into or from Trusts. 

(1)  36-Month Look-Back Period.  Where all or any portion of the income 
or principal of an irrevocable trust can be paid to or for the benefit of the 
nursing-facility resident, but is paid instead to someone else, the 
look-back period for the transfer to someone else is 36 months. 

(2)  60-Month Look-Back Period.   The look-back period is 60 months for 
the following trusts: 

(a)  where payments are made from a revocable trust to other than the 
nursing-facility resident and are not for the benefit of the nursing-facility 
resident; and 

(b)  where payments are made into an irrevocable trust where all or a 
portion of the trust principal or the income from the principal cannot 
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under any circumstances be paid to or for the benefit of the nursing-
facility resident. 

(3)  All payments or transfers in 130 CMR 520.023(A)(1) and (2) are 
considered transfers of resources for less than fair-market value and the 
transfer rules at 130 CMR 520.018 and 520.019 apply. 

(4)  The Division determines the amount of the transfer and the period of 
ineligibility for payment of nursing-facility services in accordance with the 
rules at 130 CMR 520.019(G). 

(B)  Revocable Trusts. 

(1)  The entire principal in a revocable trust is a countable asset. 

(2)  Payments from a revocable trust made to or for the benefit of the 
individual are countable income. 

 (3)  Payments from a revocable trust made other than to or for the benefit 
of the nursing-facility resident are considered transfers for less than 
fair-market value and are treated in accordance with the transfer rules at 
130 CMR 520.019(G). 

 

 
520.024:  General Trust Rules 

 130 CMR 520.024 applies to trusts whether or not established by will and 
whether or not established by the individual or spouse. 
 
(A)  Irrevocable Trust. 

 
(1)  The assets and income held in an irrevocable trust established by the 
individual or spouse that the trustee is required to distribute to or for the 
benefit of the individual are countable. 
 
(2) Payments from the income or principal of an irrevocable trust 

established by the individual or spouse to or for the benefit of the 
individual are countable. 

 
(3) The assets and income held in an irrevocable trust established by other 

than the individual or spouse that the trustee is required to distribute to 
the individual are countable.  

 
(4) Payments from the income or the principal of an irrevocable trust 
established by other than the individual or spouse to the individual are 
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countable. 
 
In the instant appeal, I have found that the appellant applied for MassHealth on February 
19, 2008.  The appellant was admitted into her facility on August 28, 2006 and is 
requesting November 1, 2007 as a MassHealth start date.  The appellant's household 
had total countable assets of $914,818.00. The excess assets were determined to be 
$912,818.00 after the household was allotted $2,000.00. The assets in question are 
primarily  $914,077.00 held in an irrevocable trust. 
 
I have also found that the appellant’s trust originally created in November 2000 as a 
revocable trust with the appellant as donor, trustee and beneficiary, was amended in 
2002, becoming irrevocable and with the appellant’s son replacing her as trustee.  
Nothing changed with regard to Article II of the trust which states that the trustee was 
required to pay the appellant “so much or all of the net income or  principal as the Trustee 
may in her sole discretion deem advisable,” until March 18, 2008 when, in an affidavit that 
was recorded on March 19, 2008, the attorney who originally prepared the trust attempted 
to remove all of the trustee’s discretion to distribute income and principal from the trust.  I 
give no authority to this affidavit as it cannot possibly change the terms of the trust without 
and amendment and signatures from the donor and trustee.  His affidavit is nothing more 
than a blatant attempt to allow the appellant and her son to withhold assets from 
MassHealth that are countable under 130 CMR 520.024 given the trust’s requirements of 
the trustee to pay principal to the appellant. 
 
The appeal is therefore denied. 
 
Order for MassHealth 
 
Allow appellant 30 days from date of decision to reduce assets. 
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Notification of Your Right to Appeal to Court 

 
If you disagree with this decision, you have the right to appeal to Court in accordance with 
Chapter 30A of the Massachusetts General Laws.  To appeal, you must file a complaint 
with the Superior Court for the county where you reside, or Suffolk County Superior Court, 
within 30 days of your receipt of this decision. 
 
 
   
 Stanley M. Kallianidis 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
 
 
 
 
 
 


	130 CMR 520.024 applies to trusts whether or not established by will and whether or not established by the individual or spouse.

