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 APPEAL DECISION 
 

Appeal Decision: DENIED Issue: Trust 

Decision Date: 1/22/09 Hearing Date: 10/01/2008 

MassHealth Rep.:  Andrea Pelczar Appellant Rep.:  

Hearing Location:  Tewksbury 
MassHealth 
Enrollment Center  

  

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated May 22, 2008, MassHealth denied Appellant's application for 
MassHealth Long Term Care benefits because MassHealth determined that Appellant 
countable assets exceed the eligibility limit (Exhibit A).  Appellant filed this appeal in a 
timely manner on June 16, 2008 (Exhibit A).  Denial of assistance constitutes valid 
grounds for appeal (see 130 CMR 610.032). 
 
A hearing was first scheduled for August 5, 2008 but was rescheduled per request of 
Appellant's counsel on June 14, 2008.  The matter was rescheduled to be heard on 
September 4, 2008 but was again rescheduled due to counsel's illness.  The matter was 
rescheduled and heard on October 1, 2008. 
 
Action Taken by MassHealth  
 
MassHealth denied Appellant's application for MassHealth Long Term Care benefits 
because MassHealth determined that Appellant countable assets exceed the eligibility 
limit. 
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Issue 
 
The appeal issue is whether MassHealth correctly determined that Appellant’s countable 
assets exceed the eligibility limit.  
 
Summary of Evidence 
 
The MassHealth representative testified that Appellant filed an application for 
MassHealth long-term care benefits on January 29, 2008.  The application was denied 
for lack of verifications on March 29, 2008 and no appeal was taken.  A second 
application was filed on April 1, 2008 requesting coverage effective February 1, 2008.  
This application was denied on May 22, 2008 for excess assets.  According to 
MassHealth, Appellant’s countable assets as of February 1, 2008 included the value of 
life insurance policies, stocks and bonds which were surrendered after the requested 
start date, a bank account balance and trust principal of $519,774.00.   
 
The MassHealth representatives submitted a packet of documentation that includes a 
copy of an 8-page trust instrument executed on January 20, 1994 and a 1-page 
memorandum from the MassHealth Legal Department concluding that the trust principal 
is countable for MassHealth eligibility purposes (Exhibit B).  According to the 
memorandum, Appellant’s now deceased spouse originally placed funds into a trust 
agency account in 1993.  Upon her death in 1995, the funds were moved into the subject 
trust.  Pursuant to the terms of the trust, the trustee has discretion to distribute all of the 
principal to the Appellant; therefore, all of the principal is countable for MassHealth 
eligibility purposes (130 CMR 520.023(C)(1)(a)) (Exhibit B).   
 
Appellant was represented by counsel who appeared by telephone along with Appellant's 
daughter and son.  According to Appellant's representatives, the deceased spouse 
intended to only distribute income to the Appellant and not principal.  They asserted that 
there was an oral agreement made between the deceased spouse and the trustee (a 
local bank) that principle could only be distributed to the children and Appellant would 
only have access to income.  They further asserted that a 10-year history of 
disbursements made from the trust support this contention.   
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. Appellant filed an application for MassHealth long-term care benefits on January 
29, 2008.   

 
2. The application was denied for lack of verifications on March 29, 2008 and no 

appeal was taken.   
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3. A second application was filed on April 1, 2008 requesting coverage effective 

February 1, 2008.   
 

4. This application was denied on May 22, 2008 for excess assets.   
 

5. Appellant’s countable assets as of the questions start dated February 1, 2008 
included the value of life insurance policies, stocks and bonds which were 
surrendered after the requested start date, a bank account balance and trust 
principal of $519,774.00.   

 
6. Appellant’s spouse originally placed funds into a trust agency account in 1993.   
 
7. Appellant’s spouse died in 1995. 

 
8. Upon the spouse’s death in 1995, the funds were moved into the subject trust.  

Section III of the subject trust states in pertinent part:  After the death of the donor, 
the trustee shall pay the net income to or for the benefit of the donor's spouse and the 
trustee may pay whatever part or all of the principle it deems advisable for the support or 
emergency needs of any one or more of the donor's spouse and her issue. Payments of 
principal need not be equal to the beneficiaries (Exhibit B). 

 
Analysis and Conclusions of Law 
 
The subject trust was executed on January 20, 1994. 
 
Regulations at 130 CMR 520.023(C), relative to trusts created on or after August 11, 
1993, states in relevant part: 
 

(C) Irrevocable Trusts. 
(1) Portion Payable. 

(a) Any portion of the principal or income from the principal (such as interest) of an 
irrevocable Trust that could be paid under any circumstances to or for the benefit of the 
individual is a countable asset. 
 

This regulation is a codification of the Massachusetts Supreme Judicial Court’s holding 
in Cohen in which the Court ruled that the amount deemed to be available to Appellant 
for eligibility purposes is the greatest amount of money that the trustee might have 
discretion to pay the applicant in any set of circumstances. Cohen v. Commissioner of 
the Division of Medical Assistance, 423 Mass. 399, 413 (1996).  “Thus, if there is a 
peppercorn of discretion, then whatever is the most the beneficiary might under any state of 
affairs receive in the full exercise of that discretion is the amount that is counted as available 
for Medicaid eligibility.”  Id., (emphasis added).  
The discretion of the trustee is governed by the express terms of the trust document 
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itself not by any alleged oral "intention" that is not expressed in the trust document itself.  
 
Section III of the trust states:  
 

After the death of the donor, the trustee shall pay the net income to or for the 
benefit of the donor's spouse and the trustee may pay whatever part or all of the 
principle it deems advisable for the support or emergency needs of any one or 
more of the donor's spouse and her issue. Payments of principal need not be equal 
to the beneficiaries. 
 

(Exhibit B). 
 
The trust document could not be any clearer.  The trustee has the express authority to 
pay all of the principal to Appellant.  Accordingly, the entire principle is countable for 
MassHealth eligibility purposes. 
 
For the foregoing reasons, the appeal is DENIED. 
 
Order for MassHealth 
 
None. 
 
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with 
Chapter 30A of the Massachusetts General Laws.  To appeal, you must file a complaint 
with the Superior Court for the county where you reside, or Suffolk County Superior Court, 
within 30 days of your receipt of this decision. 
 
 
 
 
 
   
 Kenneth Brodzinski 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
 
 MassHealth Representative: Dorothy Zamora 
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