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Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated December 8, 2008, MassHealth denied the appellant's application for 
MassHealth benefits because MassHealth determined that the appellant made a disqualifying 
transfer of assets totaling $613,900.00, resulting in a period of ineligibility until March 10, 2015. 
(see 130 CMR 520.019  and exhibit 1).  The appellant filed this appeal in a timely manner on 
December 10, 2008. (see 130 CMR 610.015(B) and exhibit 2).  Denial of assistance is valid 
grounds for appeal (see 130 CMR 610.032). 
 
Action Taken by MassHealth  
 
MassHealth denied the appellant’s application for MassHealth.  
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.019, in determining 
that the appellant made a disqualifying transfer of assets totaling $613,900.00.  
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Summary of Evidence 
 
The appellant was represented at the hearing by her attorney.  The initial hearing was held on 
February 9, 2009 and after a record open period in which MassHealth submitted a legal 
memorandum, the hearing was reconvened on June 8, 2009.  The summary of evidence includes 
testimony and documentation from both hearings.  The MassHealth representative testified that the 
appellant submitted an application to MassHealth on October 31, 2008; the appellant is age 65 or 
older and applying for long term care benefits. (exhibit 4)  The appellant was admitted to the 
nursing facility on January 18, 2008 and is seeking an August 1, 2008 start date for MassHealth 
benefits. (exhibit 4)  At the hearing, the appellant’s representative stated that the appellant is 
seeking an August 13, 2008 start date.  In the application for MassHealth, the appellant notes that 
she transferred cash in the amount of $179,900.001

 

 to her disabled son on August 12, 2008 and 
transferred $441,000.00 to the trustee of her disabled son’s trust on November 20, 2008. (exhibit 4) 
The transfers were not made to the appellant’s disabled son, but rather the person she refers to as 
her son in the application is actually her son-in-law. (exhibit 5)  The MassHealth representative 
stated that $441,000.00 is the value of the appellant’s former primary residence, which the appellant 
transferred to the trustee of the JC Irrevocable Trust on November 20, 2008. (exhibit 7)  The 
MassHealth representative noted that the appellant transferred $172,900.00 in cash to her son-in-
law on August 12, 2008.  MassHealth did not dispute that the appellant’s son-in-law is under age 65 
and disabled.  (exhibit 8)  The appellant and her daughter were co-trustees of a revocable trust in 
which the appellant’s primary residence was held. (exhibit 7)  On October 31, 2008, the appellant 
and her daughter, as co-trustees, transferred the primary residence to the appellant for consideration 
of $1.00. (exhibit 7)  On November 20, 2008, the appellant transferred the primary residence to the 
trustee of the JC Irrevocable Trust for consideration of $1.00 and retained a life estate interest. 
(exhibit 7)     

A copy of the JC Irrevocable Trust (hereafter “the trust”) was submitted. (exhibit 6)  The trust was 
executed on November 20, 2008; the appellant is the grantor of the trust and her daughter is the 
trustee. (exhibit 6)  The trust states that during the life of the appellant’s son-in-law (husband of the 
trustee), the trust property shall be retained in trust and the trustee is authorized at any time or from 
time to time to make payments from accumulated income and principal, any part or all, as she may, 
in her sole discretion, deem advisable for the benefit of her husband, the appellant’s son-in-law.  
(exhibit 5)  The trust states further that the trust income/principal will not be made available to 
provide primary support for the son-in-law and the trustee is only authorized to make trust 
distributions to or on the son-in-law’s behalf in such a way that his life will be enriched and made 
more enjoyable. (exhibit 5)  The trust states, “[t]he Trustee is authorized to expend trust income and 
principal for transportation costs for (the son-in-law) and other family members to facilitate family 
member contact.”  Article Two goes on to state, “[t]he Donor desires the Trustee to exercise the 
discretionary powers conferred on her in a manner which will provide flexibility in the 
administration of the trust under conditions from time to time existing, and in exercising such 
powers, the discretion of the Trustee shall be conclusive as to the advisability of any distributions of 
income and principal, and the same shall not be subject to judicial or agency review.” (exhibit 6)  

                                            
1 The actual amount of the check was $172,900.00 (exhibit 5) 
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Article Four of the trust is entitled Distribution of the Trust After the Death of (the appellant’s 
son-in-law) and states “[u]pon the death of (the appellant’s son-in-law) and after payment of the 
funeral and burial expenses of (the appellant’s son-in-law) and the expenses to administer his estate, 
the Trustee shall pay from the Trust Property and undistributed income, to the Commonwealth of 
Massachusetts and to any other state which has paid for the care under the Medicaid program, an 
amount up to the total amount claimed by said Commonwealth and any other state for medical 
assistance paid on behalf of the primary beneficiary (the appellant’s son-in-law) under the Medicaid 
program, to the extent that said claim has not been reimbursed by any other source…[t]he Trust 
Property then remaining shall be distributed to said (the appellant’s daughter), if she is then living, 
and if she is not then living, then to the issue of said (the appellant’s daughter and son-in-law), then 
living by right of representation.”  (exhibit 6)  Article Eight of the trust is entitled Power to 
Terminate Small Trusts and states “[n]otwithstanding the provisions hereinbefore set forth, in the 
event any trust held thereunder shall, in the opinion of the Trustee, become uneconomic or 
otherwise inadvisable to administer as a trust, the Trustee, if it is deemed to be in the best interests 
of the beneficiary, is authorized to terminate such trust and distribute accumulated income and 
principal as if (the appellant’s son-in-law) is deceased.” (exhibit 6)  In Schedule A of the trust, the 
fifth paragraph is entitled Disclaimers by Beneficiaries and states “[t]he whole or any portion of 
any interest in the trust property may be disclaimed by the beneficiary thereof, and such whole or 
portion shall except as otherwise specifically provided in Article Second and subject to the 
provisions hereinafter contained in this Article, be disposed of as if such beneficiary were not 
living.” (exhibit 6)     
 
At the first hearing, the MassHealth representative argued that a transfer for less than fair market 
value is a permissible transfer under the regulations, if the assets are transferred into a Special 
Needs Trust and all the criteria of a Special Needs Trust are met.  The MassHealth representative 
stated that the regulations require that a Special Needs Trust be established by the beneficiary’s 
parent, grandparent, legal guardian, or a court.  The MassHealth representative stated that because 
the trust in this case was established by the primary beneficiary’s mother-in-law, it does not meet 
the criteria of a Special Needs Trust and thus is not a permissible transfer.  The MassHealth 
representative stated that the appellant’s assets were reduced as of November 21, 2008 and she 
would have been otherwise eligible for MassHealth on that date, but for the disqualifying transfer.  
The MassHealth representative stated that the appellant’s total disqualifying transfer amounts to 
$613,900.00 and results in period of ineligibility from November 21, 2008 to March 10, 2015.   
 
The appellant is 82 years old and resides in a nursing facility. (exhibit 5)  The appellant’s 
representative stated that the appellant’s son-in-law is 58 years old and has been determined to be 
disabled by Social Security.  The appellant’s representative stated that the appellant is not claiming 
that the trust she established on November 20, 2008 is a Special Needs Trust.  The appellant’s 
representative referred to 130 CMR 520.019(D)(4) which states that a permissible transfer includes 
situations where the resources were transferred to a trust created for the sole benefit of a 
permanently and totally disabled person who was under 65 years of age at the time the trust was 
created or funded.  (exhibit 6)  The appellant’s representative notes that because the appellant’s 
assets were transferred to a trust created for the benefit of her disabled son-in-law, who was under 
65 years of age at the time the trust was created, the transfer was permissible pursuant to 130 CMR 
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520.019(D)(4).  The appellant’s representative stated that the appellant transferred $172,900.00 to 
her son-in-law on August 12, 2008.  A copy of the cancelled check was submitted showing that the 
appellant wrote a check in the amount of $172,900.00 to her son-in-law and noted in the memo 
section that it was a gift. (exhibit 5)  The appellant’s representative stated that upon learning that the 
transfer must be made to a trust established for the benefit of a disabled person, the appellant 
created the trust on November 20, 2008 and $146,791.03 remaining from the original transfer 
amount of $172,900.00 was deposited into the trust on December 10, 20082

 

 by the appellant’s son-
in-law. (exhibit 5)  The appellant also transferred her former personal residence into the trust on 
November 20, 2008 and the deed was recorded on November 28, 2008. (exhibit 5)  The appellant’s 
representative stated that the appellant’s son-in-law spent some of the $172,900.00 given to him by 
the appellant on medical expenses and that is why only $146,791.03 was put into the trust on 
December 10, 2008. (exhibit 5) The appellant’s representative submitted copies of canceled checks 
from the appellant’s son-in-law’s bank account and the appellant’s daughter’s and son-in-law’s 
joint account showing checks written to Chatham Ford, West Gate Home Medical, CVS, and 
others.  (exhibit 5)  The appellant’s representative stated that the $26,109.00 spent from August 12, 
2008 to December 10, 2008 was spent on a van for the appellant’s son-in-law, and other expenses 
for the maintenance of the appellant’s former residence in which she has a life estate interest.   

The hearing officer requested a legal memorandum from MassHealth in light of the appellant’s 
argument that the trust was not a Special Needs Trust but that the transfer was still permissible 
under 130 CMR 520.019(D)(4).  The record was left open until March 9, 2009 to give MassHealth 
the opportunity to submit a legal memorandum addressing whether the transfers into the trust at 
issue were permissible transfers under 130 CMR 520.019(D)(4); MassHealth was also asked to 
address the funding of the trust due to the fact that the appellant transferred $172,900.00 to her son-
in-law and he deposited $146,791.03 into the trust 4 months later. (exhibit 10)  MassHealth did not 
submit the legal memorandum within the record open period; MassHealth informed the hearing 
officer that the request for the legal memorandum got lost in transit and requested that the record 
open period be extended.  (exhibits 13, 14)  The hearing officer re-opened the record open period 
until April 3, 2009 to allow MassHealth the opportunity to submit the requested legal 
memorandum.  (exhibit 14) On April 2, 2009, MassHealth submitted the legal memorandum to the 
hearing officer and to the appellant’s representative.  (exhibit 15)  The hearing was reconvened for 
June 8, 2009. (exhibit 16)   
 
At the reconvened hearing, MassHealth’s legal memorandum dated April 2, 2009 was submitted 
into the record. (exhibit 15)  At the reconvened hearing, the appellant’s representative submitted a 
supplemental memorandum of law and a copy of a Board of Hearings decision dated June 4, 2009, 
appeal number 0904320. (exhibit 17)  In its legal memorandum, MassHealth argues that the term 
“person” in the regulatory provision at 130 CMR 520.019(D)(4) refers to the applicant.  (exhibit 15) 
The specific section of the regulation states “[t]he MassHealth agency considers the following 
transfers permissible. Transfers of resources made for the sole benefit of a particular person must 
                                            
2 Because it was not clear from the record on what date the appellant’s son-in-law deposited the remaining 
$146,791.03 into the trust, the record was left open to give the appellant’s representative the opportunity to provide 
such information. (exhibit 9)  Within the record open period, the appellant’s representative provided documentation 
that $146,791.03 was deposited by the appellant’s son-in-law into the trust on December 10, 2008. (exhibit 11) 
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be in accordance with federal law…the resources were transferred to a trust, a special-needs trust, 
or a pooled trust created for the sole benefit of a permanently and totally disabled person who 
was under 65 years of age at the time the trust was created or funded.”  See 130 CMR 
520.019(D)(4).  MassHealth argues that the “permanently and totally disabled person” referred to 
in the regulation must be the applicant.  (exhibit 15)  MassHealth cites to the federal statute as 42 
USC 1396p(c)(2)(B)(iv) which states that: 

 
“An individual shall not be ineligible for medical assistance…to the extent that-…(B) the 
assets-(iv) were transferred to a trust…established solely for the benefit of an individual 
under 65 years of age who is disabled….”  

 
MassHealth notes that the reference to “an individual” means the applicant and therefore for an 
applicant’s transfer to a trust to be excluded under this provision, the transfer must be to a trust set 
up for the benefit of an applicant where he or she is disabled and under age 65. (exhibit 15)  
MassHealth argues that because the trust in this case was set up for the benefit of the appellant’s 
son-in-law, it is not permissible. (exhibit 15)          
 
The appellant’s representative notes that the word “person” is not defined in MassHealth 
regulations to mean only the applicant and therefore the plain and ordinary definition of the word 
“person” must apply.  (exhibit 17)  The appellant’s representative argues that in the instant case, the 
trust was created for the sole benefit of a permanently and totally disabled person and thus the 
transfer was permissible under state and federal law. (exhibit 17)  The appellant’s representative 
included a copy of a Board of Hearings decision for appeal 0904320 dated June 4, 2009, in which 
the hearing officer rejected the same MassHealth argument that the term “person” in the regulation 
means only the applicant. (exhibit 17)  The appellant’s representative also cited to a Board of 
Hearings decision for appeal number 0814641.  Subsequent to the hearing, the hearing officer 
printed the decision of appeal number 0814641 and entered it into the record at exhibit 18. (exhibit 
18)   
 
The MassHealth representative stated that if the appellant’s argument is accepted, any nursing 
facility resident could transfer all their assets away into a trust for any disabled person.  The 
MassHealth representative stated that $613,000.00 is a lot of money to give away and then expect 
MassHealth to cover one’s nursing facility expenses. 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. The appellant is 82 years old and submitted an application for MassHealth long term care 
benefits on October 31, 2008.  

 
2. The appellant was admitted to the nursing facility on January 18, 2008 and is seeking an 

August 13, 2008 start date for MassHealth benefits.  
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3. In the application for MassHealth, the appellant notes that she transferred cash in the 
amount of $179,900.00 (actual amount was $172,900.00) to her disabled son on August 
12, 2008 and transferred $441,000.00 to the trustee of her disabled son’s trust on 
November 20, 2008.  

 
4. There is no evidence that the appellant made transfers to a disabled son, but rather she 

transferred cash to her disabled son-in-law and transferred her primary residence into a 
trust. 

 
5. On August 12, 2008, the appellant transferred $172,900.00 in cash to her disabled son-in-

law and noted on the check that it was a gift. 
 

6. The appellant and her daughter were co-trustees of a revocable trust in which the 
appellant’s primary residence was held.   

 
7. On October 31, 2008, the appellant and her daughter, as co-trustees, transferred the 

primary residence to the appellant for consideration of $1.00.   
 

8. On November 20, 2008, the appellant transferred the primary residence to the trustee of 
the JC Irrevocable Trust for consideration of $1.00 and retained a life estate interest.  

 
9. The appellant’s former primary residence was valued at $441,000.00 at the time of the 

transfer to the JC Irrevocable Trust. 
 

10. The JC Irrevocable Trust was executed on November 20, 2008; the appellant is the grantor 
of the trust and her daughter is the trustee.  

 
11. The trust states that during the life of the appellant’s son-in-law (husband of the trustee), 

the trust property shall be retained in trust and the trustee is authorized at any time or from 
time to time to make payments from accumulated income and principal, any part or all, as 
she may, in her sole discretion, deem advisable for the benefit of her husband, the 
appellant’s son-in-law.   

 
12. The trust states further that the trust income/principal will not be made available to 

provide primary support for the son-in-law and the trustee is only authorized to make trust 
distributions to or on the son-in-law’s behalf in such a way that his life will be enriched 
and made more enjoyable.    

 
13. The trust states, “[t]he Trustee is authorized to expend trust income and principal for 

transportation costs for (the son-in-law) and other family members to facilitate family 
member contact.”; Article Two goes on to state, “[t]he Donor desires the Trustee to 
exercise the discretionary powers conferred on her in a manner which will provide 
flexibility in the administration of the trust under conditions from time to time existing, 
and in exercising such powers, the discretion of the Trustee shall be conclusive as to the 
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advisability of any distributions of income and principal, and the same shall not be subject 
to judicial or agency review.”   

 
14. Article Four of the trust is entitled Distribution of the Trust After the Death of (the 

appellant’s son-in-law) and states “[u]pon the death of (the appellant’s son-in-law) and 
after payment of the funeral and burial expenses of (the appellant’s son-in-law) and the 
expenses to administer his estate, the Trustee shall pay from the Trust Property and 
undistributed income, to the Commonwealth of Massachusetts and to any other state 
which has paid for the care under the Medicaid program, an amount up to the total amount 
claimed by said Commonwealth and any other state for medical assistance paid on behalf 
of the primary beneficiary (the appellant’s son-in-law) under the Medicaid program, to the 
extent that said claim has not been reimbursed by any other source…[t]he Trust Property 
then remaining shall be distributed to said (the appellant’s daughter), if she is then living, 
and if she is not then living, then to the issue of said (the appellant’s daughter and son-in-
law), then living by right of representation.”; Article Eight of the trust is entitled Power to 
Terminate Small Trusts and states “[n]otwithstanding the provisions hereinbefore set 
forth, in the event any trust held thereunder shall, in the opinion of the Trustee, become 
uneconomic or otherwise inadvisable to administer as a trust, the Trustee, if it is deemed 
to be in the best interests of the beneficiary, is authorized to terminate such trust and 
distribute accumulated income and principal as if (the appellant’s son-in-law) is 
deceased.”  

  
15. In Schedule A of the trust, the fifth paragraph is entitled Disclaimers by Beneficiaries 

and states “[t]he whole or any portion of any interest in the trust property may be 
disclaimed by the beneficiary thereof, and such whole or portion shall except as otherwise 
specifically provided in Article Second and subject to the provisions hereinafter contained 
in this Article, be disposed of as if such beneficiary were not living.”     

 
16. The appellant’s son-in-law deposited $146,791.03 into the trust on December 10, 2008.  

 
Analysis and Conclusions of Law 
 
MassHealth administers and is responsible for the delivery of health-care services to MassHealth 
members. (130 CMR 515.002).  The regulations governing MassHealth at  130 CMR 515.000 
through 522.000 (referred to as Volume II) provide the requirements for noninstitutionalized 
persons aged 65 or older, institutionalized persons of any age, persons who would be 
institutionalized without community-based services, as defined by Title XIX of the Social 
Security Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130 CMR 
515.002).  The appellant in this case is an institutionalized person.  Therefore, the regulations at 
130 CMR 515.000 through 522.000 apply to this case.  (130 CMR 515.002).   
 
MassHealth considers any transfer during the appropriate look-back period by the nursing facility 
resident of a resource or interest in a resource, owned by or available to the nursing-facility 
resident for less than fair-market value a disqualifying transfer unless listed as permissible in 130 
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CMR 520.019(D), identified in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J).  
(130 CMR 520.019(C).  A disqualifying transfer may include any action taken that would result 
in making a formerly available asset no longer available.  (130 CMR 520.019(C)).    
 
Pursuant to 130 CMR 520.019(D), MassHealth considers the following transfers permissible. 
Additionally, transfers of resources made for the sole benefit of a particular person must be in 
accordance with federal law.    
 

(1) The resources were transferred to the spouse of the nursing-facility resident or to 
another for the sole benefit of the spouse. A nursing-facility resident who has been 
determined eligible for MassHealth payment of nursing-facility services and who 
has received an asset assessment from the MassHealth agency must make any 
necessary transfers within 90 days after the date of the notice of approval for 
MassHealth in accordance with 130 CMR 520.016(B)(3). 

(2) The resources were transferred from the spouse of the nursing-facility resident to 
another for the sole benefit of the spouse. 

(3) The resources were transferred to the nursing-facility resident's permanently and 
totally disabled or blind child or to a trust, a pooled trust, or a special-needs trust 
created for the sole benefit of such child. 

(4) The resources were transferred to a trust, a special-needs trust, or a pooled trust 
created for the sole benefit of a permanently and totally disabled person who was 
under 65 years of age at the time the trust was created or funded. 

(5) The resources were transferred to a pooled trust created for the sole benefit of the 
permanently and totally disabled nursing-facility resident. 

(6) The nursing-facility resident transferred the home he or she used as the principal 
residence at the time of transfer and the title to the home to one of the following 
persons: 

(a) the spouse; 
(b) the nursing-facility resident’s child who is under age 21, or who 

is blind or permanently and totally disabled; 
(c) the nursing-facility resident’s sibling who has a legal interest in 

the nursing-facility resident's home and was living in the nursing-
facility resident’s home for at least one year immediately before 
the date of the nursing-facility resident’s admission to the nursing 
facility; or 

(d) the nursing-facility resident’s child (other than the child 
described in 130 CMR 520.019(D)(6)(b)) who was living in the 
nursing-facility resident’s home for at least two years 
immediately before the date of the nursing-facility resident’s 
admission to the institution, and who, as determined by the 
MassHealth agency, provided care to the nursing-facility resident 
that permitted him or her to live at home rather than in a nursing 
facility. 
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(7) The resources were transferred to a separately identifiable burial account, burial 
arrangement, or a similar device for the nursing-facility resident or the spouse in 
accordance with 130 CMR 520.008(F). 

 
See 130 CMR 520.019(D). 
 
The MassHealth regulations do not specifically define the term “person” as the applicant.  (130 
CMR 520.019(D)(4); 515.001).  In fact, in other parts of the same provision, the nursing facility 
resident, spouse, child or sibling are specifically referred to in the regulations.  (130 CMR 
520.019(D)(4)).  Additionally, the regulations governing MassHealth have definitions for Special 
Needs Trusts, Pooled Trusts, and trusts.  (130 CMR 515.001).  While the first two specifically refer 
to an individual and require that the Commonwealth be named as a beneficiary, the third does not 
refer to an “individual” and contains no such requirements.  In the federal statute cited to by the 
MassHealth attorney, MassHealth’s argument would make more sense if the statutory language 
stated that the trust was established for “the individual” as opposed to “an individual”.  To make the 
leap from reading the term “an individual” as meaning the applicant, simply because the applicant 
is referred to as “an individual” in other parts of the statute is not in keeping with the plain language 
reading of the statute as a whole.  One needs to look at the qualifying terms surrounding the term 
“an individual”.  For example, where the statute states, “[a]n individual shall not be ineligible for 
medical assistance...”, it is clearly referring to someone applying for medical assistance, ie. the 
applicant.  However later in that same statutory provision, it states, “a trust…established solely for 
the benefit of an individual under age 65 years of age who is disabled….”   This could mean any 
individual under age 65 years of age who is disabled and there are no terms qualifying this 
individual as someone applying for medical assistance.  A simple, reasonable reading of the 
MassHealth regulation at 130 CMR 520.019(D)(4) is that the term “a permanently and totally 
disabled person” does not refer to the applicant/appellant.  I interpret the regulation at 130 CMR 
520.019(D) to allow as a permissible transfer, resources that were transferred to a trust created for 
the sole benefit of any permanently and totally disabled person who was under 65 years of age at 
the time the trust was created or funded.  (emphasis added).  The appellant’s son-in-law is a 
permanently and totally disabled person who was under 65 years of age at the time the trust was 
created or funded. 
 
Although the appellant’s son-in-law meets the definition of a permanently and totally disabled 
person under 130 CMR 520.109(D), the provision also requires that the trust be created for his 
sole benefit.  Neither the appellant nor MassHealth argued this point and the regulation is silent 
as to the definition of “sole benefit”.  In appeal number 0814641, the hearing officer looks to the 
Department of Health and Human Services Health Care Financing Administration Transmittal 
No. 64, dated November 1994 (the State Medicaid Manual) which does define the term “For the 
sole benefit of”. (exhibit 19)  
 
The State Medicaid Manual defines the term “for the sole benefit” as follows: 
 

For the Sole Benefit of -- A transfer is considered to be for the sole benefit of a 
spouse, blind or disabled child, or a disabled individual if the transfer is arranged in 
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such a way that no individual or entity except the spouse, blind or disabled child, or 
disabled individual can benefit from the assets transferred in any way, whether at the 
time of the transfer or at any time in the future. 
  
Similarly, a trust is considered to be established for the sole benefit of a spouse, blind 
or disabled child, or disabled individual if the trust benefits no one but that individual, 
whether at the time the trust is established or any time in the future.  However, the 
trust may provide for reasonable compensation, as defined by the State, for a trustee 
or trustees to manage the trust, as well as for reasonable costs associated with 
investing or otherwise managing the funds or property in the trust.  In defining what is 
reasonable compensation, consider the amount of time and effort involved in 
managing a trust of the size involved, as well as the prevailing rate of compensation, 
if any, for managing a trust of similar size and complexity. 
  
A transfer, transfer instrument, or trust that provides for funds or property to pass to a 
beneficiary who is not the spouse, blind or disabled child, or disabled individual is not 
considered to be established for the sole benefit of one of these individuals.  In order 
for a transfer or trust to be considered to be for the sole benefit of one of these 
individuals, the instrument or document must provide for the spending of the funds 
involved for the benefit of the individual on a basis that is actuarially sound based on 
the life expectancy of the individual involved.  When the instrument or document 
does not so provide, any potential exemption from penalty or consideration for 
eligibility purposes is void. 
  
An exception to this requirement exists for trusts discussed in §3259.7.  Under these 
exceptions, the trust instrument must provide that any funds remaining in the trust 
upon the death of the individual must go to the State, up to the amount of Medicaid 
benefits paid on the individual’s behalf.  When these exceptions require that the trust 
be for the sole benefit of an individual, the restriction discussed in the previous 
paragraph does not apply when the trust instrument designates the State as the 
recipient of funds from the trust.  Also, the trust may provide for disbursal of funds to 
other beneficiaries, provided the trust does not permit such disbursals until the State’s 
claim is satisfied. Finally, "pooled" trusts may provide that the trust can retain a 
certain percentage of the funds in the trust account upon the death of the beneficiary. 

 
(the State Medicaid Manual , section 3257(B)(6), exhibit 19). 
 
§ 3259.7 in the State Medicaid Manual is entitled “Exceptions to Treatment of Trusts Under 
Trust Provisions” and notes that the trusts discussed in this section are treated differently in 
determining eligibility for Medicaid. (exhibit 19)  The specific trusts discussed in §3259.7 are 
Special Needs Trusts, Pooled Trusts, and Miller-Type or Qualifying Income Trusts (QIT). 
(exhibit 19)  There is no dispute that the trust at issue in this case is not a Special Needs Trust 
and it does not meet MassHealth’s definition for a Pooled Trust. See 130 CMR 515.001.  
MassHealth does not define Miller-Type or QITs in its regulation, however the trust at issue 
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does not meet the criteria set forth in §3259.7(C) which describes Miller-Type and QITs.  
(exhibit 19)  Accordingly, there is no exception to the sole benefit requirement for the trust at 
issue in this case and the restrictions set forth in § 3257(B)(6) apply; designation of the 
Commonwealth as the recipient of funds from the trust after the death of the beneficiary does 
not negate the sole benefit restrictions in this case because the trust at issue here is not one of 
the exceptions discussed in § 3259.7.  (exhibit 19)     
 
In order for the trust to be considered as created “for the sole benefit” of the appellant’s son-in-law, 
no other individual except for the disabled son-in-law can benefit from the trust in any way, 
whether at the time the trust is established or in the future.  A trust that provides for funds or 
property to pass to a beneficiary who is not the disabled individual is not considered to be 
established for the sole benefit of the disabled individual.  There is a further requirement that trust 
instrument provide for the spending of the funds involved for the benefit of the disabled individual 
on a basis that is actuarially sound based on the life expectancy of the individual involved.  In the 
present case, the trust at issue allows for distribution of principal and income to the appellant’s 
daughter and grandchildren after the disabled son-in-law’s death.  The trust also allows the trustee, 
the appellant’s daughter, to terminate the trust if in her opinion it is inadvisable to administer the 
trust and upon termination, the trust principal and income is distributed as if the appellant’s son-in-
law is deceased.  Also, the trust allows for the trustee to expend income and principal for 
transportation costs for family members.  The trust also states that the whole or any portion of any 
interest in the trust property may be disclaimed by the beneficiary thereof, and such whole or 
portion shall except as otherwise specifically provided in Article Second and subject to the 
provisions hereinafter contained in this Article, be disposed of as if such beneficiary were not 
living.  Finally, the appellant has retained a life interest in the real estate property that was 
transferred to the trust and thus such property is not for the sole benefit of the disabled son-in-law.  
There was no discussion or evidence regarding whether or not the trust is actuarially sound and thus 
I can make no determination with regard to that.  I do determine however that based on the terms of 
the trust, it is not considered to be for the sole benefit of the appellant’s disabled son-in-law and 
thus is not a permissible transfer pursuant to 130 CMR 520.019(D). 
 
There are other issues in this case concerning the funding of the trust in light of the fact that the 
appellant made a gift of cash to her son-in-law in August, 2008 and the trust was not established 
until November, 2008.  The appellant’s son-in-law spent some of the money before the trust was 
established and deposited $146,791.03 into the trust himself in December, 2008.  If the transfer was 
otherwise permissible, I would not require that the appellant go through the academic exercise of 
curing the transfer by having the money returned to her and then depositing it into the trust, 
however I would find that the difference of $26,109.00 was not part of the cure.  Because the 
transfer into the trust here is not a permissible transfer under 130 CMR 520.019(D), I never reach 
whether any part of the initial transfer of $172,900.00 was cured.       
 
The transfer does not fall within the definition of permissible transfers listed in regulation at 130 
CMR 520.019, and the total amount of the transfer to the trust is a disqualifying transfer, that will 
incur a period of ineligibility.  The appellant’s transfer of $613,900.00 is a disqualifying transfer 
and results in an ineligibility period of 2,299 days ($613,900/$267 = 2,299) beginning November 
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20, 2008. see 130 CMR 520.019(G).  This appeal is denied. 
 
Order for MassHealth 
 
None.   
 
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
   
 Patricia Mullen 
 Hearing Officer 
 Board of Hearings 
  
 
cc: MassHealth Representative: Sherry Anderson 
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