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 APPEAL DECISION 
 

Appeal Decision: APPROVED Issue: Transfer of Assets 

Decision Date: 11/20/09 Hearing Dates: 04/08/2009 and  
06/09/2009 

MassHealth Rep.:  Chu Yong Appellant Rep.:  

Hearing Location:  Revere MassHealth 
Enrollment Center  

  

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated January 5, 2009, MassHealth denied the Appellant's application for 
MassHealth long term care (LTC) benefits because MassHealth determined that she made a 
disqualifying transfer of $244,975.67 of her assets to her stepdaughter/niece’s Supplemental Needs 
Trust (130 CMR 520.019, 130 CMR 520.016(B) and Exhibit 1).  The Appellant’s nephew, acting 
under color of a durable power of attorney (POA), filed this appeal in a timely manner on January 
12, 2009 (130 CMR 610.015(B), and Exhibit 2).  Denial of assistance is a valid ground for appeal 
(130 CMR 610.032). 
 
The Board of Hearings (BoH) scheduled and held a Fair Hearing on April 8, 2009, during which the 
Appellant’s counsel requested a further hearing be convened after briefs were submitted in order to 
address the issues raised by the MassHealth legal office’s two Memoranda (submitted in evidence 
at hearing as Exhibits 5 and 6). The record remained open for briefs and responses (Exhibits 8, 9, 
and 11). BoH scheduled a continued Fair Hearing for June 9, 2009 (Exhibits 10). On June 5, 2009, 
the Appellant’s counsel asked BoH to render a decision based on the memoranda submitted during 
the record open period and informed BoH that no continuation of the Fair Hearing was needed 
(Exhibit 12). BoH notified the Revere MassHealth Enrollment Center (MEC) that the reconvened 
hearing scheduled for June 9, 2009 would not go forward (Exhibit 14).   
 
Action Taken by MassHealth 
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MassHealth denied the Appellant’s application for LTC benefits because MassHealth determined 
that her transfer of assets to a Supplemental Needs Trust was a disqualifying transfer of resources.    
 
Issue 
 
Was MassHealth correct in determining that the transfer made by the Appellant to a Supplemental 
Needs Trust constituted a disqualifying transfer?       
 
Summary of Evidence 
 
The Appellant, a 98-year-old widow, was represented by counsel who was accompanied by her 
nephew at the Fair Hearing. The Appellant entered a skilled nursing facility on May 21, 2008. On 
August 7, 2008, she established The Kathleen J. McIntyre Supplemental Needs Trust (trust) for 
the benefit of her disabled stepdaughter/niece1

 

 (the named beneficiary of the trust) (Exhibit 8, 
§1). On November 3, 2008, the Appellant transferred $244,975.67 to the trust, and the following 
day, November 4, 2008, MassHealth received her Senior Member Benefit Request (SMBR) 
application seeking MassHealth long-term care benefits.  

The MEC forwarded the trust to the MassHealth legal office for an opinion of whether the 
Appellant’s transfer of $244,975.67 constituted a disqualifying transfer of resources in her 
eligibility determination. On January 5, 2009, MassHealth denied the Appellant’s application 
because information needed to determine eligibility was missing.2

 

 MassHealth relogged the 
application on January 15, 2009 after receipt of the missing documents. The nursing facility is 
seeking a November 16, 2008 eligibility start date.  

On January 27, 2009, the Revere MEC received a legal opinion regarding the treatment of the 
Appellant’s transfer of funds to the trust (Exhibit 5). MassHealth legal determined that the 
Appellant would have to cure the trust to render the transfer of the $244,975.67 permissible and in 
compliance with the federal law and MassHealth regulations. The cure would require verification 
that the Appellant’s stepdaughter/niece was under the age of 65 and disabled (SSI, SSDI, or through 
MassHealth), and a determination would have to be made of the stepdaughter/niece’s life 
expectancy using the periodic life tables issued by the Social Security Administration (42 USC 
§1396p). MassHealth legal also opined that a revision of the trust was necessary in order to 
mandate at least quarterly distributions or use on the beneficiary’s behalf, of principal and 
income in equal payments over the stepdaughter/niece’s lifetime (Exhibit 5).  
 
On March 27, 2009, MassHealth issued a subsequent denial notice to the Appellant based on its 
determination that the transfer of $244,975.67 to the trust was a disqualifying transfer of 
resources (Exhibits 4 and 8, §3). MassHealth imposed a period of ineligibility from November 
                                            
1 The beneficiary, the Appellant’s stepdaughter, was formerly the Appellant’s niece, prior to her second marriage to 
her former brother-in-law. 
2 An appeal of this notice was taken to the Board of Hearings on January 12, 2009 (Exhibit 2). 
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16, 2008 through May 21, 2011 (at the daily nursing home rate of $267.00) (Exhibits 4 and 8, 
§3).   
 
On April 1, 2009, the trust was revised and re-titled The Kathleen J. McIntyre Supplemental 
Needs Trust II (Exhibit 8, §2).  
 
On April 6, 2009, MassHealth submitted a revised opinion as to the nature of the trust, and the 
transfer of the Appellant’s assets to the trust. MassHealth’s subsequent opinion superseded its 
earlier determination of the actions the Appellant would be required to take to correct or cure the 
trust and transfer. MassHealth noted that there were no exemptions under federal or state Medicaid 
law for a transfer to a trust for the sole benefit of an applicant’s niece (stepdaughter) making the 
transfer to the trust disqualifying. In reaching this determination, MassHealth cited 130 CMR 
520.019(D) (Exhibit 6), and explained that over the previous few months it had received numerous 
cases for review involving transfers to irrevocable Special Needs Trusts established for the benefit 
of third parties -all of which were seeking exemptions from the disqualifying transfer regulations 
(Exhibit 6). MassHealth legal noted that based on 42 USC §1396p and the increase in the number 
of cases being presented, a thorough legal analysis of federal law regarding the exemptions was 
undertaken (Id.). Because of that evaluation, MassHealth determined: 
 

• by MassHealth regulations, federal law must be followed in the application of any particular 
regulation (citing, 130 CMR 515.002, 520.018(A), and 42 USC §1396p); 

• in the event that the provisions of 130 CMR 520.018 and 130 CMR 520.019 conflict with 
federal law, federal law supersedes; 

• there are three types of sole benefit trusts which can be set up for these allowable beneficiaries 
which are excluded under both federal law and MassHealth regulations: a Pooled Trust for 
the sole benefit of a beneficiary; a Special Needs Trust for the sole benefit of a beneficiary; 
or a trust for the sole benefit of a beneficiary (citing, 130 CMR 520.019(D)(3) and (4)); 

• federal law and MassHealth regulations exempt from the trust transfer rules three possible 
trust beneficiaries: an applicant’s spouse, an applicant’s disabled child or a disabled 
applicant (citing, 130 CMR520.019(D),3

                                            
3 130 CMR 520.019(D): Permissible Transfers.  

 42 USC §1396p(c)(2)(B), and, 42 USC 

The MassHealth agency considers the following transfers permissible. Transfers of resources made for the sole 
benefit of a particular person must be in accordance with federal law. 
(1) The resources were transferred to the spouse of the nursing-facility resident or to another for the sole benefit of 
the spouse. A nursing-facility resident who has been determined eligible for MassHealth payment of nursing-facility 
services and who has received an asset assessment from the MassHealth agency must make any necessary transfers 
within 90 days after the date of the notice of approval for MassHealth in accordance with130 CMR 520.016(B)(3). 
(2) The resources were transferred from the spouse of the nursing-facility resident to another for the sole benefit of 
the spouse. 
(3) The resources were transferred to the nursing-facility resident's permanently and totally disabled or blind child 
or to a trust, a pooled trust, or a special-needs trust created for the sole benefit of such child. 
(4) The resources were transferred to a trust, a special-needs trust, or a pooled trust created for the sole benefit of a 
permanently and totally disabled person who was under 65 years of age at the time the trust was created or funded. 
(5) The resources were transferred to a pooled trust created for the sole benefit of the permanently and totally 
disabled nursing-facility resident. 
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§1396p(c)(2)(B)(iii) and (iv); 
• federal law does not exempt from disqualification, transfers to an applicant’s disabled niece; 
• an individual, as used throughout the federal statutory trust and transfer provision section of 

42 USC §1396p, means the Medicaid applicant (i.e., 42 USC §1396p(c)(2)(B)(iii), 42 USC 
§1396p(c)(2)(B)(iv), 42 USC §1396p(d)(1), 42 USC §1396p(d)(2)(A), and 42 USC 
§1396p(d)(4)(A)), therefore any transfer to a trust must be to a trust set up for the 
applicant’s benefit (where he/she is disabled and under 65 years of age), or for the benefit of 
their spouse or a disabled child; 

• discretionary trusts (established by someone other than an applicant or spouse) and below fair 
market valued transfers by someone other than an applicant (or spouse), are not subject to 
the trust and transfer rules and not relevant in determining MassHealth eligibility - therefore 
transactions of that ilk cannot invoke the federal statutory exclusion found at 42 USC 
§1396p(c)(2)(B)(2)(iv);4

• references in all of the federal statutory sections would be “nonsensical” if the phase an 
individual meant someone other than the Medicaid applicant; 

   

• the “person” referenced in the MassHealth regulations, in accordance with federal law, 
reference the applicant; 

• as explained in the guidance on trust and transfer rules, CMS Transmittal No. 64 defines 
individual as a term that “… includes the individual him/herself, as well as the individual’s 
spouse… [‘or another’] acting in the place of or on behalf of the individual….” (Transmittal 
 No. 64 at p. 3-3-109), and specifically discusses the trust exemptions to the transfer rules 
only where the beneficiary is either the applicant’s spouse, blind or disabled child, or a 
disabled applicant (Id., p. 3-3-109.2); 

• the Transmittal delineates three types of acceptable trusts which are considered to be “solely” 
for the benefit of the allowable individuals (spouse, disabled child, disabled individual) 
when the trust provides for spending of funds on an actuarially sound basis based on the life 
expectancy of the beneficiary (actuarial trusts), and, in accordance with federal law, 
Transmittal No. 64 also excepts a pooled or special needs trusts with a Medicaid payback 

                                                                                                                                             
(6) The nursing-facility resident transferred the home he or she used as the principal residence at the time of 
transfer and the title to the home to one of the following persons: 

(a) the spouse; 
(b) the nursing-facility resident’s child who is under age 21, or who is blind or permanently and totally 
disabled;  
(c) the nursing-facility resident’s sibling who has a legal interest in the nursing-facility resident's home and 
was living in the nursing-facility resident’s home for at least one year immediately before the date of the 
nursing-facility resident’s admission to the nursing facility; or 
(d) the nursing-facility resident’s child (other than the child described in 130 CMR 520.019(D)(6)(b)) who 
was living in the nursing-facility resident’s home for at least two years immediately before the date of the 
nursing-facility resident’s admission to the institution, and who, as determined by the MassHealth agency, 
provided care to the nursing-facility resident that permitted him or her to live at home rather than in a 
nursing facility. 

442 USC §1396p(c)(2)(B)(2)(iv): An individual shall not be ineligible for medical assistance…to the extent that…((B) 
the assets-(iii) were transferred to, or to a trust (including a trust described in subsection (d)(4) of this section) 
established solely for the benefit of, the individual’s child described in subparagraph (A)(ii)(II), or (2)(iv) were 
transferred to a trust (including a trust described in subsection (d)(4) of this section) established solely for the benefit of 
an individual under 65 years of age who is disabled… 
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provision upon the beneficiary’s death (CMS Transmittal No. 64, §3257, §6, p. 3-3-109.2); 
and, 

• if the terms disabled individual were meant to include any random party, the CMS guidance 
would be meaningless because it would both defy the instructions own definition of the 
word, as well as fail to circumscribe any particular group… 

 
(Exhibits 6 and 9). 
 
The Appellant argued that MassHealth regulations exempt transfers made to trust instruments 
established for the sole benefit of a permanently and totally disabled person under the age of 65.5

 

 
MassHealth misinterprets the applicable federal law exemption to limit transfers to a trust for the 
sole benefit of the applicant, his spouse or his child only, counsel explained. MassHealth has 
incorrectly based its denial on its very narrow interpretation of the word “individual” to include 
only the Medicaid applicant, his spouse or his child and no other disabled persons under the age of 
65 years. 

The Appellant disagrees and argued that the plain meaning of the applicable regulation precludes 
MassHealth from imposing a period of ineligibility for any transfer of assets to a trust so long as the 
beneficiary is both disabled and under the age of 65 years (130 CMR 520.019(D)(4)), thus the 
Appellant’s transfer must be permissible. Counsel continued, asserting that contrary to 
MassHealth’s claim that the beneficiary must be an applicant’s child, the regulation imposes no 
such limitation, but instead uses the word child to encompass any disabled child (Exhibit 8, pp. 4-
5). Nor, counsel avers, does it make any sense to interpret the word child to mean only the 
applicant’s child, although in this instance the beneficiary is both the Appellant’s niece and her 
stepdaughter. MassHealth imposes a further requirement that the transfer must be made to a special 
needs trust (defined at 130 CMR 515.001) however, since no such requirement is contained in the 
regulation itself MassHealth has implied this meaning where none exist.  
 
Counsel averred that transfers, according to 130 CMR 520.019(D)(4), can be made to a special 
needs trust, a pooled trust or any trust as long as the trust has been established for the sole benefit of 
a disabled individual under the age of 65 years (Exhibit 8, pp. 5-6). When statutory or regulatory 
language is clear, as it is in this case, there is no need to look beyond the plain meaning of the 
statute or regulation. In this case, the regulatory language is clear and MassHealth has no need to 
interpret the plain language to mean anything other than what it states.  MassHealth must adhere to 
Massachusetts law if there is to be any interpretation, and Massachusetts law requires the use of the 
plain meaning of the language.6

 
  

The Appellant claimed that federal law (42 USC §1396p(c)(2)(B)(iv)) mandates that transfers to 

                                            
5 The Appellant’s stepdaughter/niece (the trust’s beneficiary), is under the age of 65 and is receiving Social Security 
Disability benefits (Exhibit 8). 
6 Barnhart v. Sigmon Coal Company, 534 U.S. 438, 450 (2002); U.S. Jaycees v. Massachusetts Commissioner Against 
Discrimination, 391 Mass. 594, 602 (1984); Letteney’s Case, 429 Mass. 280, 284 (1999); Palmieri v. Nynex Long 
Distance Company, 437 F.3d 111,115 (1st Cir. 2006); Bonilla v. Muebles J.J. Alvarez, Inc., 194 F. 3d 275, 277 n. 2 (1st 
Cir. 1999). 
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trusts for disabled individuals under the age of 65 be deemed permissible for Medicaid eligibility 
purposes (Exhibit 8, pp7-8) citing Health Care Financing Administration (HCFA) issued 
Transmittal Letter No. 64 which states, in pertinent part: 

 
§3258.10 Exceptions to the Application of Transfer of Asset Penalties. There are a 
number of instances where, even if an asset is transferred for less than fair market 
value, the penalties discussed above do not apply…These exceptions are: B. The 
assets were…[t]ransferred to a trust (including a trust as discussed in §3259.7) 
established for the sole benefit of an individual under 65 years of age who is 
disabled as defined under SSI… 

 
(HCFA Transmittal Letter No. 64, §3258.10 (Exhibit 8, §6).   
 
And, because the Commonwealth of Massachusetts must comply with federal statutes and 
regulations in order to receive federal funding (Harris v. McRae, 448 U. S. 297 (1980)), 
MassHealth must comply with this exception which is also borne out by numerous national estate 
planning commentators (as confirmed in various treatises)7

 
 (Exhibit 8, pp. 8-9).  

Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. The Appellant was a 98-year-old widow at the time of application for MassHealth long-term 

care benefits. 
 
2. The Appellant was admitted to a skilled nursing facility for long-term care on May 21, 2008. 
 
3. The Appellant applied for MassHealth long term care benefits on November 4, 2008 seeking a 

November 16, 2008 eligibility start date. 
 
4. On November 3, 2008, the Appellant transferred $244,975.67 to a Supplemental Needs Trust 

for the sole benefit of her disabled stepdaughter/niece. 
 
5. The trust beneficiary, the Appellant’s stepdaughter/niece, was under the age of 65 at the time 

of the transfer and has been determined disabled by the Social Security Administration; she is 
not the applicant for MassHealth long-term care benefits. 

 
6. The Supplemental Needs Trust is an irrevocable trust. 
 
Analysis and Conclusions of Law 
 

                                            
7 The Appellant provided no treatises to which she references. 
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MassHealth regulation 130 CMR 520.000, et seq, sets forth the rules governing financial 
eligibility for benefits, which are based on financial responsibility, countable income, and 
countable assets. MassHealth imposes a period of ineligibility for benefits when an applicant 
transfers assets for less than fair market value (130 CMR 520.018) during the appropriate look-
back period. Regulation 130 CMR 520.003 states that the total value of countable assets owned 
by or available to individuals applying for or receiving MassHealth Standard, Essential, or 
Limited may not exceed $2,000.00 for an individual.  Assets owned exclusively by an applicant 
or member and the spouse are counted in their entirety when determining eligibility for 
MassHealth, except when assessing assets in accordance with 130 CMR 520.016 (130 CMR 
520.005). 
 
MassHealth considers any transfer during the appropriate look back period by the nursing facility 
resident of a resource or interest in a resource, owned by or available to the nursing facility 
resident, for less than fair market value, a disqualifying transfer unless listed as permissible in 
130 CMR 520.019(D),8 identified in 130 CMR 520.019(F),9 or exempted in 130 CMR 
520.019(K)10

                                            
8 See footnote 3, supra. 

 (130 CMR 520.019(C)).  A disqualifying transfer may include any action taken that 
would result in making a formerly available asset no longer available (Id.).  

9 130 CMR 520.019(F) Determination of Intent. In addition to the permissible transfers described in 130 CMR 
520.019(D), the MassHealth agency will not impose a period of ineligibility for transferring resources at less than 
fair-market value if the nursing-facility resident or the spouse demonstrates to the MassHealth agency’s satisfaction 
that: 
(1) the resources were transferred exclusively for a purpose other than to qualify for MassHealth; or 
(2) the nursing-facility resident or spouse intended to dispose of the resource at either fair-market value or for other 
valuable consideration. Valuable consideration is a tangible benefit equal to at least the fair-market value of the 
transferred resource. 
10 130 CMR 520.019(K) Exempting Transfers from the Period of Ineligibility.  
(1) during the eligibility process to avoid the imposition of a period of ineligibility, the nursing-facility resident may 
take action during the determination of eligibility before the issuance of a notice of a period of ineligibility as 
follows: (a) revising a trust, during the eligibility process, the nursing-facility resident may revise a trust to comply 
with the criteria of a special-needs trust or a pooled trust, as defined in 130 CMR 515.001. The use of resources to 
create these trusts are permissible transfers, in accordance with 130 CMR 520.019(D). The MassHealth agency will 
use the original application date if during the eligibility process the nursing-facility resident provides proof that the 
trust has been revised accordingly. 
(b) Curing a Transfer. During the eligibility process, the full value or a portion of the full value of the transferred 
resources may be returned to the nursing-facility resident. The MassHealth agency will use the original application 
date and consider the transfer to have been eliminated or adjusted. The MassHealth agency will apply the countable 
assets rules at 130 CMR 520.007 and the countable income rules at 130 CMR 520.009 to the returned resources in 
determining eligibility; (2) after issuance of the notice of the period of ineligibility. After the issuance of the notice 
of the period of ineligibility, the nursing-facility resident may avoid imposition of the period of ineligibility in the 
following instances: (a) revising a trust, if the nursing-facility resident revises a trust to comply with the criteria of a 
special-needs trust or a pooled trust as defined in 130 CMR 515.001 and exempted in 130 CMR 520.019(D), the 
MassHealth agency will rescind the period of ineligibility as follows: (i) The MassHealth agency will use the 
original application date if within 60 days after the date of the notice of the period of ineligibility, the nursing-
facility resident provides proof that the trust has been revised to comply with the criteria of a special-needs trust or 
a pooled trust. The MassHealth agency may extend the original 60-day period for an additional 120 days, if court 
action is required to revise the trust, as long as the court action is filed within the 60-day period after the date of the 
notice of the period of ineligibility; (ii) If after the 60th day after the date of the notice of the period of ineligibility, 



 

 Page 8 of Appeal No.:  0900816 

 
However, MassHealth considers certain transfers permissible which are made for the sole benefit 
of a particular person so long as they have been made in accordance with federal law (130 CMR 
520.019(D) and 130 CMR 610.082(C)(3)). As presented supra, the permissible transfer list 
includes any resources which were transferred to a trust, a special-needs trust, or a pooled trust 
created for the sole benefit of a permanently and totally disabled person who was under 65 
years of age at the time the trust was created or funded (130 CMR 520.019(D)(4)). The 
Appellant’s stepdaughter/niece was under the age of 65 years at the time the Appellant 
established the trust for her sole benefit and the stepdaughter was and remains a Social Security 
Disability Income recipient.  
 
There is an applicable federal law fitting the circumstances described by this case found at 42 
USC 1396p(c)(2)(B)(iv): 
 

(2) An individual shall not be ineligible for medical assistance by reason of paragraph 
(1) to the extent that- 

(B) the assets- 
(iv) were transferred to a trust (including a trust described in subsection 
(d)(4) of this section) established solely for the benefit of an individual 
under 65 years of age who is disabled (as defined in section 1382c(a)(3) 
of this title)… 

 
and, the Appellant has cited HCFA Transmittal Letter No. 64, §3258.10 (Exhibit 8, §6) which 
further supports her assertion. 
MassHealth is attempting to narrow the applicability of its regulations and the federal law to 
preclude any allowance of transfers of resources to trusts established for the sole benefit of a 
certain person/individual who is permanently and totally disabled and under the age of 65,11

                                                                                                                                             
the nursing-facility resident provides proof that the trust has been revised to comply with the criteria of a special-
needs trust or a pooled trust, the MassHealth agency will consider the trust revised as of the date the trust has been 
both revised and notarized; (b) curing a transfer, if the full value or a portion of the full value of the transferred 
resources is returned to the nursing-facility resident, the MassHealth agency will rescind or adjust the period of 
ineligibility and will apply the countable-assets rules at 130 CMR 520.007 and the countable-income rules at 130 
CMR 520.009 to the returned resources in the determination of eligibility. The MassHealth agency will rescind or 
adjust the period of ineligibility as follows: (i) The MassHealth agency uses the original application date if the 
nursing-facility resident provides proof within 60 days after the date of the notice of the period of ineligibility that 
the transfer has been fully or partially cured. In the case of a partial cure, the MassHealth agency recalculates the 
period of ineligibility based on the transferred amount remaining after deducting the cured portion, beginning with 
the date of transfer or, for cures of transfers occurring on or after February 8, 2006, the later of the date of transfer 
or the date on which the individual would have otherwise been eligible; (ii) If the nursing-facility resident provides 
proof later than the 60th day after the date of the notice of a period of ineligibility that the transfer has been fully or 
partially cured, the nursing-facility resident must reapply. The MassHealth agency recalculates the period of 
ineligibility based on the amount of the transfer remaining after the cure, beginning with the date of transfer or, for 
cures of transfers occurring on or after February 8, 2006, the later of the date of transfer or the date on which the 
individual would have otherwise been eligible. 

 due 

  
11 The Appellant revised the trust on April 1, 2009 to conform to the requirements established in 
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to a recent influx of these types of transfers among Medicaid applicants. However, MassHealth 
has imposed a requirement, which is not found within the body of law/regulations governing this 
matter.  
 
MassHealth incorrectly places an interpretation on the words “individual” and/or “person” found 
in the federal law and MassHealth regulation to mean only the applicant, his spouse or their 
child. The Appellant accurately points out that no such qualifiers are located within the federal 
law or MassHealth regulation, and therefore the plain meaning of these words must be used by 
MassHealth in applying them to the instant case.  Having afforded MassHealth’s arguments and 
posture due consideration (130 CMR 610.082(C)(3)), none of its articulated limitations could be 
found in the language of either the federal laws applicable to the facts of this case or within the 
body of MassHealth regulations. The interpretation proffered by MassHealth constricts any 
reasonable meaning of the actual language contained in the law/regulation. The word 
“individual” in the federal law not only references an applicant for Medicaid benefits (as 
MassHealth asserts), his/her spouse, and their child, but also the beneficiary of a trust who may 
not necessarily be an applicant for Medicaid benefits.12

 

 Similarly in the regulatory language 
contained in 130 CMR 520.019(D)(4), the word “person” is modified only by the words 
“permanently and totally disabled” and “who was under 65 years of age.”  Had MassHealth 
desired to include ancillary qualifiers or limitations, additional language would have been 
included. The Appellant has shown, by a preponderance of the evidence that the transfer at issue 
falls within those permissible transfers articulated at 130 CMR 520.019(D)(4). As such, 
MassHealth has improperly imposed a period of ineligibility for that transaction.  

For all of the foregoing reasons, this appeal is hereby APPROVED. 
  

                                                                                                                                             
MassHealth legal’s initial determination that the Appellant would have to cure the trust to render the transfer 
of the $244,975.67 permissible and in compliance with the federal law and MassHealth regulations (Exhibit 8, §2). 
Because MassHealth raised no further issues as to the sufficiency of the cure or the disability status/age of the 
Appellant’s stepdaughter/niece, the Appellant’s cure is presumed sufficient and were not addressed herein. 
12 Federal law 42 USC 1396p(c)(2)(B) states that an individual will not be ineligible for medical assistance by reason 
of assets transferred to: (i) the individual’s spouse or to another for the benefit of the individual’s spouse; (ii) were 
transferred from the individual’s spouse to another for the sole benefit of the individual’s spouse; (iii) were 
transferred to, or to a trust…established for the sole benefit of the individual’s child; or (iv) were transferred to a 
trust established solely for the benefit of an individual under 65 years of age who is disabled. The first three of 
these exemptions explicitly refer to precise individuals, both the actor (transferee) and the sole benefit party. Clearly, 
the last does not. Where the statute states, “[a]n individual shall not be ineligible for medical assistance….” the plain 
meaning references a person applying for medical assistance benefits.  Compared with the last exemption provision, 
“a trust…established solely for the benefit of an individual under age 65 years of age who is disabled….” which 
contains no qualifying term that this individual is the applicant for medical assistance.  
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Order for MassHealth 
 
Rescind the notice dated March 27, 2009 and deem the Appellant’s transfer of $244,975.67 to the 
trust a permissible transfer pursuant to 130 CMR 520.019(D). Redetermine the Appellant’s 
eligibility for MassHealth LTC benefits and notify her in writing.    
  
Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, you should contact 
your MassHealth Enrollment Center.  If you experience problems with the implementation of this 
decision, you should report this in writing to the Director of the Board of Hearings at the address on 
the first page of this decision. 
 
 
   
 Jeanne Travers Jabour 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
 
MassHealth Representative: Mr. Paul Alford 
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