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Authority 
 
This rehearing was conducted pursuant to G.L. c. 118E, §47, and 130 CMR 610.091. 
 
Jurisdiction 
 
Through notice dated March 5, 2009, the MassHealth agency denied the appellant’s application for 
long term care benefits because “Transfer of asset to a special need trust is a disqualify (sic) 
transfer, beneficiary of the trust is not applicant child and the trust is not for the sole benefit of the 
benefactor.  Total transfer to trust is [$]265,540.34/[$]267 = 995 transfer period runs 01/09 to 
09/22/2011” (130 CMR 520.019; Exhibit 7).  Appellant filed this appeal on March 9, 2009 (130 
CMR 610.015(B); and Exhibit 8).  
 
The matter was scheduled for hearing for April 17, 2009 and a hearing decision issued on July 4, 
2009 approving the appeal (Exhibit 6).  Pursuant to G.L. c. 118E, §47 and 130 CMR 610.091, by 
memorandum dated June 11, 2009, the Medicaid Director notified the parties of his intent to 
consider a rehearing of Appeal No. 0904320 (Exhibit 1).  Notification of the intent to rehear stays 
implementation of the hearing decision (Id.).  On July 31, 2009, the Medicaid Director ordered the 
director of the Board of Hearings to conduct a rehearing of Appeal No. 0904320 (Exhibit 2).  The 
director scheduled the rehearing date for August 18, 2009 after an August 5, 2009 notice of 
scheduling (Exhibit 3).  On August 6, 2009 a prerehearing order issued by the director of the Board 
of Hearings for the submission of evidence and arguments in advance of the rehearing to ensure an 
orderly presentation of evidence at the rehearing (Exhibit 5).  On August 11, 2009, MassHealth 
requested the rehearing be rescheduled because of the unavailability of its representative; the matter 
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was rescheduled to August 25, 2009 after an August 11, 2009 notice of scheduling (Exhibit 4). 
 
Action Taken by MassHealth 
 
The MassHealth agency denied the appellant’s application for MassHealth long term care benefits 
because it determined the appellant had made a disqualifying transfer of funds into an irrevocable 
trust and the trust did not meet the requirement of a “sole benefit” trust.  MassHealth determined 
the appellant’s impermissible transfer resulted in a period of disqualification for MassHealth long 
term care benefits for the period January 1, 2009 to September 22, 2011. 
 
Rehearing Issue 
 
The issue to be determined is whether MassHealth is correct that the appellant’s transfer to a trust 
for the benefit of his daughter’s brother-in-law is impermissible and results in a period of 
disqualification for MassHealth long term care benefits? 
 
Summary of Evidence 
 
The MassHealth representative from the MassHealth Enrollment Center in Tewksbury confirmed 
the appellant was a 93 year old gentleman at the time of application (Exhibit 10 at p. 17).  Appellant 
was admitted to a nursing facility on February 9, 2008 and applied for MassHealth long term care 
benefits on December 31, 2008 (Id.).  Appellant is seeking a January 1, 2009 eligibility start date 
(Id.). 
 
At the time of application, the appellant verified that on December 22, 2008, he established the 
Nicholas P. Furnari Supplement Needs Trust [hereinafter the Trust I1

 

] by transferring $265,540.34 
to Trust I for the benefit of his daughter’s disabled brother-in-law.  Trust I was sent to the agency’s 
legal unit for review (Exhibit 10 at p. 18; Exhibit 11).   Appellant, in consultation with MassHealth 
legal, revised the trust [hereinafter Trust II] and resubmitted the trust for review.  At the subsequent 
review, MassHealth informed the appellant that there are no exemptions under federal or state 
Medicaid law for a transfer to a trust for the sole benefit of an appellant’s daughter’s disabled 
brother-in-law and the transfer to Trust II is disqualifying (130 CMR 520.019; Exhibit 11, citing the 
April 9, 2009 legal opinion in Exhibit 10 from the initial hearing).    

MassHealth’s legal counsel testified at rehearing that recently the legal unit had been receiving 
many trust referrals from its field offices for legal opinions on transfers to irrevocable trusts set up 
for the benefit of random third parties (Exhibit 12).  The applications seek approval of eligibility for 

                                            
1 The appellant revised the Trust after consultation with MassHealth’s legal unit and the current operative 
trust will be referred to as Trust II (Exhibits 10, 11 & 12).  From a series of email correspondences, while 
MassHealth legal was in consultation with appellant’s attorney to revise the trust; legal was also seeking 
clarification of who the beneficiary of the trust was before issuing its opinion (Exhibit 10 at pp. 77-82). 
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MassHealth long term care benefits because the applicants assert the transfers are exempt from the 
disqualifying transfer rules under 130 CMR 520.019(D) (Exhibit 11).  MassHealth legal stated that 
based on the increase in cases2

 

, it undertook a thorough legal analysis of federal law regarding the 
exemptions (Id. at p. 2).  MassHealth’s states its position as follows: 

♦ MassHealth regulations require that federal law be followed in applying any particular 
regulation (citing, 130 CMR 515.002; 520.018(A); 42 USC 1396p); 

♦ In the event that the provisions of 130 CMR 520.018 and 520.019 conflicts with federal 
law, federal law supersedes; 

♦ Federal law and MassHealth regulations exempt from the trust transfer rules three types of 
trusts that are established for the “sole benefit” of an applicant’s spouse, applicant’s 
disabled child or a disabled applicant (citing, 130 CMR520.019(D)3

                                            
2 In its legal memorandum dated August 14, 2009, MassHealth states “[p]rior to this time, the agency has 
seen few if any transfers to such third party Trusts seeking exemption from the disqualifying transfer 
rules.  In light of the recent increase in such cases (which the agency states…’the increase is likely a 
response to the stricter rules imposed by the federal Deficit Reduction Act of 2005’ [DRA] (effective 
February 8, 2006)), legal counsel for the agency has undertaken a thorough analysis of the federal law 
regarding this exemption” (Exhibit 11 at p. 2).  The time period that the agency has addressed these types 
of trusts was not discussed, but it appeared at rehearing that applications with this type of trust have been 
approved by the agency in the past.  No change to state or federal law was cited by MassHealth at 
rehearing to account for the past practice of finding a “few” of these types of trusts exempt other than 
asserting the DRA may account for an increase.   

; 42 USC 

3 130 CMR 520.019(D), permissible transfers states the MassHealth agency considers the following 
transfers permissible. Transfers of resources made for the sole benefit of a particular person must be in 
accordance with federal law. 
(1) The resources were transferred to the spouse of the nursing-facility resident or to another for the sole 
benefit of the spouse. A nursing-facility resident who has been determined eligible for MassHealth 
payment of nursing-facility services and who has received an asset assessment from the MassHealth 
agency must make any necessary transfers within 90 days after the date of the notice of approval for 
MassHealth in accordance with130 CMR 520.016(B)(3). 
(2) The resources were transferred from the spouse of the nursing-facility resident to another for the sole 
benefit of the spouse. 
(3) The resources were transferred to the nursing-facility resident's permanently and totally disabled or 
blind child or to a trust, a pooled trust, or a special-needs trust created for the sole benefit of such child. 
(4) The resources were transferred to a trust, a special-needs trust, or a pooled trust created for the sole 
benefit of a permanently and totally disabled person who was under 65 years of age at the time the trust 
was created or funded. 
(5) The resources were transferred to a pooled trust created for the sole benefit of the permanently and 
totally disabled nursing-facility resident. 
(6) The nursing-facility resident transferred the home he or she used as the principal residence at the time 
of transfer and the title to the home to one of the following persons: 
(a) the spouse; 
(b) the nursing-facility resident’s child who is under age 21, or who is blind or permanently and totally 
disabled;  
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1396p(d)(4)(A), (C); Center for Medicare & Medicaid (CMS) Transmittal No. 64)4

♦ These exempt trusts must contain a payback clause to Medicaid and the trusts must provide 
for actuarial distributions to the beneficiary for the beneficiary’s lifetime; 

; 

♦ Federal law does not allow for a transfer to be exempt from disqualification as 
impermissible if set up for any random disabled individual under the age of 65; 

♦ “An individual” means a Medicaid applicant under the disqualifying transfer exemptions in 
the federal statue; it does not allow a transfer to be excluded if a trust is set if for any 
random disabled under the age of 65 individual; 

♦ 42 USC 1396p(c)(2)(B)(2)(iv) states “(2) An individual shall not be ineligible for medical 
assistance…to the extent that …((B) the assets – (2)(iv) were transferred to a trust 
(including a trust described in subsection (d)(4) of this section) established solely for the 
benefit of an individual under 65 years of age who is disabled….” 

♦ Reference to “an individual” in the federal statue means the applicant; 
♦ For an applicant’s transfer to be excluded under this provision of the federal statue, the 

transfer must be to a trust set up for the sole benefit of the applicant where he or she is 
disabled and under age 65; 

♦ To “an individual” is used frequently and consistently throughout the federal trust and 
transfer provision sections of 42 USC 1396p and always designates the applicant for 
Medicaid (citing, 42 USC 1396p(c)(2)(B)(iii); 42 USC 1396p(d)(1); 42 USC 
1396p(d)(2)(A); and 42 USC 1396p(d)(4)(A)); 

♦ The references in all of the federal statutory sections would be “nonsensical” if the phase 
“an individual” meant someone other than the applicant; 

♦ A discretionary trust established by someone other than the applicant or spouse, or a below 
fair market valued transfer by someone other than the applicant or trust are not subject to the 
trust and transfer rules and not relevant in determining eligibility; 

♦ MassHealth regulations excluding an applicant transfer to a sole benefit trust when it is 
established for a “person” means when it is established for the “applicant” and must be 
interpreted in accordance with federal law; 

♦ CMS Transmittal No. 64 defines individual as a term that “… includes the individual 
him/herself, as well as the individual’s spouse…[‘or another’] acting in the place of or on 
behalf of the individual….” (Transmittal  No. 64 at p. 3-3-109); 

♦ The Transmittal discusses the trust exemptions to the transfer rules only where the 
beneficiary is either the spouse, disabled child, or disabled individual (Id. p. 3-3-109.2); 

♦ The Transmittal delineates the specific group of allowable beneficiaries for a sole benefit 
                                                                                                                                             
(c) the nursing-facility resident’s sibling who has a legal interest in the nursing-facility resident's home 
and was living in the nursing-facility resident’s home for at least one year immediately before the date of 
the nursing-facility resident’s admission to the nursing facility; or 
(d) the nursing-facility resident’s child (other than the child described in 130 CMR 520.019(D)(6)(b)) 
who was living in the nursing-facility resident’s home for at least two years immediately before the date 
of the nursing-facility resident’s admission to the institution, and who, as determined by the MassHealth 
agency, provided care to the nursing-facility resident that permitted him or her to live at home rather than 
in a nursing facility. 
4 State Medicaid Manual (Section 3259 of Transmittal No. 64, November 1994). 
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trust.  Specifically it states that a transfer or trust that provides for funds to pass to a 
beneficiary who is not the spouse, blind or disabled child, or disabled individual is not to be 
considered to be established for the sole benefit of one of these individuals; 

♦ If the term disabled individual meant to include any random party, the CMS guidance 
would be meaningless and defy both the instruction and definition of the term; 

♦ In accordance with federal law, Transmittal No. 64 allows three types of trust exemptions 
(1) special needs trusts; (2) pooled trusts; and (3) actuarially sound trusts solely for the 
benefit of the beneficiary, where, in order for the trust to be considered for the benefit of the 
beneficiary and exempt from the transfer penalty rule, the beneficiary must be the disabled 
applicant, disabled child, or applicant’s spouse; and 

♦ To interpret the statutory provisions otherwise would result in permitting applicants to 
transfer their assets to a trust for the benefit of any disabled person without penalty, 
regardless of the resources of the disabled beneficiary; contrary to the purpose of Medicaid, 
which is to provide “medical assistance on behalf of families with dependent children and 
of aged, blind or disabled individuals, whose income and resources are insufficient to meet 
the costs of necessary medical services….” (42 USC 1396). 

 
(Exhibit 11). 
 
Appellant asserts that the agency concedes Trust II in this matter is for the sole benefit of a 
permanently and totally disabled person under the age of 655

 

, but determined based on federal law 
that only a transfer to a trust for the sole benefit of the applicant, his spouse or his child are exempt 
(Exhibit 12 at p. 5). The agency is basing its determination on its interpretation of the word 
“individual” in the federal statute to mean only the applicant, his spouse or his child. 

The appellant cites to the federal statute 42 USC 1396p(c)(2)(B)(iv) and sets forth the following 
arguments: 

♦ The plain language of the statute and regulation permit the transfer of assets to Trust II 
because the applicable statute and regulation permit transfers to one of three types of trusts 
without incurring a penalty: (1) a trust; (2) a special needs trust; and (3) a pooled trust.   No 
penalty will attach with transfers to such trusts as long at the beneficiary of the trust is 
disabled and under the age of 65; 

♦ Appellant demonstrated that he transferred assets to a trust for the sole benefit of a disabled 
individual under the age of 65, therefore, the transfer is permissible; 

♦ Nowhere in the federal statute or in the agency’s regulations is the word “individual” 
defined solely to mean the applicant, his spouse or his child; 

♦ The use of the word “individual” is commonly used in the federal statutes without a specific 
reference only to the applicant; 

♦ There is no specialized meaning of the word individual and if there was an intent by the 
drafters of the statute to have the word individual mean something other than the commonly 

                                            
5 Appellant’s daughter’s brother-in-law, the beneficiary of Trust II, is under the age of 65 and is receiving 
Social Security Disability benefits (Exhibit 12 at p. 5). 
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accepted definition, it would have been clear in the statute; 
♦ When statutory or regulatory language is clear, courts and other decision makers should not 

look beyond the plain meaning of the statute or regulation (citing Massachusetts state 
decisions (citations omitted)); 

♦ MassHealth’s reliance on portions of the State Medicaid Manual Transmittal Letter No. 64  
that in some instances the use of the word “individual” means the applicant, applicant’s 
spouse or the applicant’s child fails to take into account the use of the definitions by the 
transmittal and fails to include all of the other instances the transmittal uses the word 
individual to mean other than the applicant (Exhibit 12 at pp. 11-12); 

♦ The only “natural and ordinary” reading of the words of the state regulation requires that an 
applicant be permitted to transfer assets to a trust for the benefit of a disabled person under 
the age of 65, even if that person is not the applicant, applicant’s spouse or applicant’s child. 
The federal statute and regulations contain no requirement that the beneficiary of the trust 
be the applicant, his spouse or his child; 

♦ The federal statute and regulations state that transfers to 3 different types of trusts are 
permissible (a trust, a special needs trust, or a pooled trust) as long as the beneficiary is 
under age 65 and disabled; 

♦ A special needs trust is defined in state and federal laws as a trust established for the benefit 
of the applicant himself; it would not make any sense to argue that the regulation and 
federal law requires that the beneficiary of a “trust” be the applicant when there is another 
exception that explicitly deals with trusts for a disabled applicant who is under the age of 
65; 

♦ If the statute and regulations had meant only to permit transfers to trusts for an applicant 
who is under 65 years of age, the reference to a “trust” for a disabled individual under age 
65 would not be a part of the law; 

♦ MassHealth’s reliance on Transmittal Letter No. 64 definition of individual fails to note that 
the definition use “as appropriate”; 

♦ There are many instances where the use of the word individual cannot be interpreted as 
restrictively as the agency would assert (citing State Medicaid Manual, Transmittal Letter 
No. 64 at Sections 3258.9.A; 3258.10.C.3; 3259.1.A.1l 3259.1.A.3; and 3259.1.A.7); 

♦ Appellant was unable to identify any estate planning commentator that interprets federal law 
to require that a “trust” established for the sole benefit of an individual under the age of 65 
have the applicant or his spouse as beneficiary. 

 
(Exhibit 12). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. The appellant was a 93 year old male at the time of application for MassHealth long term care 

benefits. 
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2. The appellant was admitted to a nursing facility for long term care on February 9, 2008. 
 
3. The appellant applied for MassHealth long term care benefits on December 31, 2009 seeking a 

January 1, 2009 eligibility start date. 
 
4. On December 22, 2008, the appellant transferring $265,540.34 to Trust II for the benefit of his 

daughter’s disabled brother-in-law. 
 
5. The Trust II beneficiary, appellant’s daughter’s brother-in-law was under the age of 65 at the 

time of the transfer and has been determined disabled by the Social Security Administration; 
he is not the applicant for MassHealth long term care benefits. 

 
6. Trust II is an irrevocable trust. 
 
Analysis and Conclusions of Law 
 
The appellant was admitted to a nursing facility on February 9, 2008.  On December 22, 2008, 
the appellant transferred $265,540.34 to Trust II for the benefit of his daughter’s disabled 
brother-in-law, who was under the age of 65.  On December 31, 2008, appellant applied for 
MassHealth long term care benefits claiming he had less than $2,000.00 in assets.  MassHealth 
denied the appellant’s application because it determined that a transfer to a trust for the sole 
benefit of his daughter’s disabled under the age of 65 brother-in-law was not permissible 
pursuant to 130 CMR 520.019 and calculated a disqualification period. 
 
The issue for rehearing is whether MassHealth was correct in its determination that the 
appellant’s transfer to a trust for the benefit of his daughter’s disabled under the age of 65 brother-
in-law is impermissible and results in a period of disqualification for MassHealth long term care 
benefits taking into consideration MassHealth regulations that require interpretation of agency 
regulations to conform to federal law.6

 

  It is the position of the MassHealth agency at rehearing 
that with an adequate analysis of the legal issue and the cited regulations, the determination that a 
transfer by the appellant to a trust for the benefit of his daughter’s disabled under 65 years of age 
brother-in-law is impermissible and results in a period of disqualification for MassHealth long 
term care benefits is correct.   

The appellant argues that the applicable federal statute, the formal interpretation of the federal 
statute by the agency charged with implementing the federal law and MassHealth’s own 
regulations, and others7

                                            
6 Exhibit 2 citing 130 CMR 515.002; 520.018(A); and 130 CMR 610.082(C). 

, allows as permissible a transfer to a trust for the benefit of a disabled 
individual under the age of 65. 

7 Appellant also cites to “other State Medicaid agencies”, “all national commentators” and “at least one 
other Fair Hearing decision” (Exhibit 12).  No position statement by any other state Medicaid agency was 
submitted; it is unclear who the national commentators are and their areas of specialty; and a while fair 
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The MassHealth agency is responsible for the administration and delivery of health care services 
to low and moderate income individuals.  The MassHealth eligibility process consists of  
activities conducted for the purpose of determining, redetermining, and maintaining eligibility for 
MassHealth benefits (130 CMR 516.001).  To apply for MassHealth, a person or his or her 
eligibility representative must file a Senior Medical Benefit Request (SMBR) at a MassHealth 
Enrollment Center or MassHealth outreach site and supply all requested corroborative 
information to the agency (Id.).  Regulation 130 CMR 520.000 et seq., sets forth the rules 
governing financial eligibility for MassHealth; eligibility is based on financial responsibility, 
countable income, and countable assets.  Regulation 130 CMR 520.003 states that the total value 
of countable assets owned by or available to individuals applying for or receiving MassHealth 
Standard, Essential, or Limited may not exceed $2,000.00 for an individual.  Assets owned 
exclusively by an applicant or member and the spouse are counted in their entirety when 
determining eligibility for MassHealth, except when assessing assets in accordance with 130 
CMR 520.016 (130 CMR 520.005). 
 
MassHealth considers any transfer during the appropriate look back period by the nursing facility 
resident of a resource or interest in a resource, owned by or available to the nursing facility 
resident for less than fair market value a disqualifying transfer unless listed as permissible in 130 
CMR 520.019(D)8, identified in 130 CMR 520.019(F)9, or exempted in 130 CMR 520.019(J)10

                                                                                                                                             
hearing decision binds the parties to that case, it carries no precedent (130 CMR 610.085(A)(2)).   

 

8 See fn. 2 supra. 
9 130 CMR 520.019(F), determination of intent: in addition to the permissible transfers described in 130 
CMR 520.019(D), the MassHealth agency will not impose a period of ineligibility for transferring 
resources at less than fair-market value if the nursing-facility resident or the spouse demonstrates to the 
MassHealth agency’s satisfaction that: 
(1) the resources were transferred exclusively for a purpose other than to qualify for MassHealth; or 
(2) the nursing-facility resident or spouse intended to dispose of the resource at either fair-market value 
or for other valuable consideration. Valuable consideration is a tangible benefit equal to at least the fair-
market value of the transferred resource. 
10 The correct citation is 130 CMR 520.019(K), exempting transfers from the period of ineligibility: (1) 
during the eligibility process to avoid the imposition of a period of ineligibility, the nursing-facility 
resident may take action during the determination of eligibility before the issuance of a notice of a period 
of ineligibility as follows: (a) revising a trust, during the eligibility process, the nursing-facility resident 
may revise a trust to comply with the criteria of a special-needs trust or a pooled trust, as defined in 130 
CMR 515.001. The use of resources to create these trusts are permissible transfers, in accordance with 
130 CMR 520.019(D). The MassHealth agency will use the original application date if during the 
eligibility process the nursing-facility resident provides proof that the trust has been revised accordingly. 
(b) Curing a Transfer. During the eligibility process, the full value or a portion of the full value of the 
transferred resources may be returned to the nursing-facility resident. The MassHealth agency will use 
the original application date and consider the transfer to have been eliminated or adjusted. The 
MassHealth agency will apply the countable assets rules at 130 CMR 520.007 and the countable income 
rules at 130 CMR 520.009 to the returned resources in determining eligibility;  (2) after issuance of the 
notice of the period of ineligibility. After the issuance of the notice of the period of ineligibility, the 
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(130 CMR 520.019(C)).  A disqualifying transfer may include any action taken that would result 
in making a former available asset no longer available (Id.). 
 
Appellant’s transfer of $265,540.34 to Trust II, an irrevocable trust, in December 2008 renders 
the resources no longer available to the appellant.  The question is whether a trust for the benefit 
of the appellant’s daughter’s brother-in-law meets the exemptions.  Resolution of the opposing  
positions of the parties depends on the interpretation of the application of the exemptions to the 
transfer rules set forth in MassHealth’s regulations at 130 CMR 520.019(D), federal regulations 
at 42 USC 1396p(c)(2) and 42 USC 1396p(c)(2), and the definitions and guidance from the State 
Medicaid Manual Transmittal No. 64. 
 
Pursuant to 130 CMR 520.019(D) cited it its entirety at fn. 3, MassHealth considers certain 
transfers permissible.  Additionally as correctly argued by MassHealth, transfers of resources 
made for the sole benefit of a particular person must be made in accordance with federal law 
(130 CMR 520.018(A); 130 CMR 610.082(C)(3)). 

                                                                                                                                             
nursing-facility resident may avoid imposition of the period of ineligibility in the following instances: (a) 
revising a trust, if the nursing-facility resident revises a trust to comply with the criteria of a special-
needs trust or a pooled trust as defined in 130 CMR 515.001 and exempted in 130 CMR 520.019(D), the 
MassHealth agency will rescind the period of ineligibility as follows: (i) The MassHealth agency will use 
the original application date if within 60 days after the date of the notice of the period of ineligibility, the 
nursing-facility resident provides proof that the trust has been revised to comply with the criteria of a 
special-needs trust or a pooled trust. The MassHealth agency may extend the original 60-day period for 
an additional 120 days, if court action is required to revise the trust, as long as the court action is filed 
within the 60-day period after the date of the notice of the period of ineligibility; (ii) If after the 60th day 
after the date of the notice of the period of ineligibility, the nursing-facility resident provides proof that 
the trust has been revised to comply with the criteria of a special-needs trust or a pooled trust, the 
MassHealth agency will consider the trust revised as of the date the trust has been both revised and 
notarized; (b) curing a transfer, if the full value or a portion of the full value of the transferred resources 
is returned to the nursing-facility resident, the MassHealth agency will rescind or adjust the period of 
ineligibility and will apply the countable-assets rules at 130 CMR 520.007 and the countable-income 
rules at 130 CMR 520.009 to the returned resources in the determination of eligibility. The MassHealth 
agency will rescind or adjust the period of ineligibility as follows: (i) The MassHealth agency uses the 
original application date if the nursing-facility resident provides proof within 60 days after the date of the 
notice of the period of ineligibility that the transfer has been fully or partially cured. In the case of a 
partial cure, the MassHealth agency recalculates the period of ineligibility based on the transferred 
amount remaining after deducting the cured portion, beginning with the date of transfer or, for cures of 
transfers occurring on or after February 8, 2006, the later of the date of transfer or the date on which the 
individual would have otherwise been eligible; (ii) If the nursing-facility resident provides proof later 
than the 60th day after the date of the notice of a period of ineligibility that the transfer has been fully or 
partially cured, the nursing-facility resident must reapply. The MassHealth agency recalculates the period 
of ineligibility based on the amount of the transfer remaining after the cure, beginning with the date of 
transfer or, for cures of transfers occurring on or after February 8, 2006, the later of the date of transfer 
or the date on which the individual would have otherwise been eligible. 
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In the application of the agency regulations to the factual circumstances of an appeal, as 
MassHealth correctly points out, the “hearing officer shall give due consideration to policy 
memoranda and other MassHealth agency representatives and materials containing rules, 
standards, policies or interpretations, as a source of guidance in applying a law or regulations” 
(130 CMR 610.082(C)(3)).  However, the obligation to give due consideration cannot be read to 
mean that interpretive guidance would control over the plain language of a regulation.  In this 
instance, while the particular language of the MassHealth transfer exemption regulation varies 
from the federal statute and regulation, where the fair hearing regulations require conformity with 
applicable federal law, the federal statute is clear on permissible asset transfers and does not yield 
itself to the interpretation proffered by MassHealth.  
 
Specifically, 42 USC 1396p(c)(2)(B) states that an individual will not be ineligible for medical 
assistance by reason of assets transferred to (i) the individual’s spouse or to another for the 
benefit of the individual’s spouse; (ii) were transferred from the individual’s spouse to another 
for the sole benefit of the individual’s spouse; (iii) were transferred to, or to a trust…established 
for the sole benefit of the individual’s child; or (iv) were transferred to a trust established solely 
for the benefit of an individual under 65 years of age who is disabled.  The first three exemptions 
cited above specifically refer to specific individuals, both the actor (transferee) and the sole 
benefit party.  Starkly, the last does not.    Even utilizing the guidance provided by Transmittal 
No. 64, in light of the use of “an individual” in a variety of ways throughout the statute, the 
statutory language is clear and not supported by the interpretation MassHealth applies.  To 
support this conclusion, would be to ignore the specific reference to the qualifying terms 
surrounding “an individual”.  Where the statute states, “[a]n individual shall not be ineligible for 
medical assistance….” the plain meaning is reference to someone applying for medical assistance 
benefits.  Compared with the last exemption provision, “a trust…established solely for the 
benefit of an individual under age 65 years of age who is disabled….” contains no qualifying 
term that this individual is the applicant for medical assistance.  
 
After application of the statute, and due consideration to the interpretation by the agency, I 
conclude that the transfer does fall within the definition of a permissible transfer, and the total 
amount of the transfer to Trust II is not a disqualifying transfer.  While there was revision to the 
trust, whether the trust meets the “for the sole benefit” of the disabled under 65 individual was 
not discussed at rehearing and unless the revision language has a flaw not pointed out at 
rehearing, the appellant has met his burden and the application should be approved. 
 
The rehearing decision supersedes the hearing decision. 
 
Order for MassHealth 
 
Rescind the March 5, 2009 denial of appellant’s application for MassHealth long term care benefits 
and approve the application with the requested eligibility start date if otherwise eligible. 
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Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, you should contact 
your MassHealth Enrollment Center.  If you experience problems with the implementation of this 
decision, you should report this in writing to the Director of the Board of Hearings at the address on 
the first page of this decision. 
 
 
   
 Kim M. Larkin 
 Director 
 Board of Hearings 
  
 
cc:     
         Dorothy Zamora, MEC at Tewksbury 
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