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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: Eligibility 

Decision Date: 7/13/09 Hearing Date: 06/22/2009 

MassHealth Rep.:  Patrick Devlin Appellant Rep.:  

Hearing Location:  Tewksbury 
MassHealth 
Enrollment Center  

Aid Pending: No 

 
 

Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 

Jurisdiction 
 
Through a notice dated March 30, 2009, MassHealth denied the appellant’s application for 
MassHealth due to disqualifying transfers.  The appellant’s wife, acting under an authority granted 
through a durable power of attorney, filed an appeal in a timely manner on April 27, 2009.    
(Exhibit 2; Exhibit 3; 130 CMR 610.015).  Denial of assistance is valid grounds for appeal (130 
CMR 610.032).    
 

Action Taken by MassHealth 
 
MassHealth denied the appellant’s application due to disqualifying transfers. 
 

Issue 
 
Whether MassHealth was correct in determining that the appellant made disqualifying transfers.    
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Summary of Evidence 
 
The MassHealth representative, from the Tewksbury MassHealth Enrollment Center, testified that 
there were two issues that needed to be addressed regarding the transfers in this case.  First, a 
supplemental needs trust was created naming the appellant’s son as a beneficiary and $29,000 was 
transferred into this trust on May 4, 2006.    The trust did not meet the regulatory requirements to be 
considered exempt from the disqualifying transfer rules.  MassHealth notified the appellant that 
since the trust names another as a beneficiary, the transfer to the trust for the disabled son is not 
acceptable.  (Exhibit 1; Exhibit 6).  At the hearing, MassHealth presented a legal memorandum 
which states that the trust does not contain a payback clause, and is not actuarially sound.  The trust 
could be cured if changes are made so it conforms to the MassHealth regulations.  The appellant’s 
attorney argued that there was no notice provided of this opportunity to cure the transfer.    
 
The second issue involved several transfers to the appellant’s son and the creation of a promissory 
note.  The appellant’s son paid back $8,000 of the total $461,836.72 that was transferred to him.  
MassHealth considered $453,836.72 a transfer.  The appellant’s spouse and her son entered into a 
private promissory note which has a signature page listing a date of execution as August 30, 2007 
but the date of creation listed on the note is September 30, 2007.  No explanation of this 
discrepancy was offered at the hearing.  The note permits both deferral payments and a balloon 
payment as it allows for the deferral of all payments which could result in a balloon payment.  
(Exhibit 6).  Additionally, the note does not prohibit the cancellation of the balance upon the death 
of the lender.  (Exhibit 6).  MassHealth also determined that the note had no fair market value.  
Therefore, since the note did not meet regulatory requirements or have fair market value, 
MassHealth concluded that it was a disqualifying transfer. 
 
The appellant’s wife appeared in person with an attorney.  The appellant’s attorney argued that the 
assets which were transferred to the appellant’s son through this note are inaccessible to the 
appellant so should not be considered in determining his eligibility for MassHealth.   The 
appellant’s attorney testified that the appellant’s son is currently residing in Florida but was in New 
York at the time of the transfer.  The firm that the appellant’s son was working for was destroyed 
on September 11, 2001.  The appellant’s son was in trouble financially and asked his parents for 
assistance.  The appellant’s wife testified that she began giving her son small gifts of approximately 
$10,000 to assist her son who was facing divorce and possible bankruptcy.  Although a promissory 
note was executed and signed, no action to enforce the note has been taken.  The  appellant’s 
attorney testified that the appellant’s son is suicidal so taking action to enforce the note could result 
in his committing suicide.  Additionally, the appellant’s wife testified that the money is gone so 
taking such an action to enforce the note would not result in obtaining the funds.  The appellant was 
77-years-old at the time the transfer occurred.  The appellant became ill in January 2006.   
 
The appellant’s wife testified that the transfer was supposed to be a short-term loan to her son.  
However, no action has been taken to enforce the note for which payments have not been received.  
The appellant’s wife did not present any evidence of attempting to enforce the note.  The 
appellant’s son owns a home in Florida which does not have any equity.  The appellant’s wife 
testified that the transfer was made to help her son.   
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The MassHealth representative testified that MassHealth used January 2, 2009 as a start date for the 
transfers as that was the date in which the appellant purchased an annuity and was otherwise 
eligible for MassHealth.  The appellant’s attorney did not dispute this start date for the penalty 
period. 
  

Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. The appellant submitted an application for long term care benefits on January 2, 2009. 
  

2. The appellant was admitted into a long-term care facility on August 12, 2008.    
 

3. The appellant was over the asset limit until an annuity was purchased on January 2, 2009. 
 

4. On May 4, 2006, the appellant transferred $29,799.18 to a supplemental needs trust.   
 

5. The appellant’s spouse transferred $461,836.72 to a son who was having financial 
difficulties. 

 
6. The appellant’s spouse began transferring small gifts to her son when he was facing 

financial difficulty.   
 

7. The appellant’s spouse considered $10,000 to be a small gift. 
 

8. The appellant’s son paid back $8,000 to the appellant’s spouse. 
 

9. The appellant’s son and his spouse entered into a private promissory note which lists a 
date of execution as August 30, 2007 and the date of creation as September 30, 2007. 

 
10. The note permits deferral payments and a balloon payment as it allows for the deferral of 

all payments which could result in a balloon payment. 
 

11. The note does not prohibit cancellation of the balance upon the death of the lender. 
 

12. The appellant’s son has not been making payments on a regular basis. 
 

13. Neither the appellant nor his spouse has taken action to enforce the note. 
 

14. The appellant became ill in January 2006. 
 

15. The appellant was 77-years-old at the time the transfers occurred. 
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16. The appellant purchased an annuity on January 2, 2009. 
 

Analysis and Conclusions of Law 
 
MassHealth administers and is responsible for the delivery of health-care services to MassHealth 
members. (130 CMR 515.002).  The regulations governing MassHealth at  130 CMR 515.000 
through 522.000 (referred to as Volume II) provide the requirements for noninstitutionalized 
persons aged 65 or older, institutionalized persons of any age, persons who would be 
institutionalized without community-based services, as defined by Title XIX of the Social 
Security Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130 CMR 
515.002).  The appellant in this case is an institutionalized person.  Therefore, the regulations at 
130 CMR 515.000 through 522.000 apply to this case.  (130 CMR 515.002).   
 
The regulations at 130 CMR 520.019 apply to nursing-facility residents as defined at 130 CMR 
515.001 requesting MassHealth payment for nursing-facility services provided in a nursing 
facility or in any institution for a level of care equivalent to that received in a nursing facility or 
for home- and community-based services provided in accordance with 130 CMR 519.007(B).  
Under this section, transfers of resources are subject to a look-back period, beginning on the first 
date the individual is both a nursing facility resident and has applied for or is receiving 
MassHealth Standard.  (130 CMR 520.019(B)).    
 
MassHealth considers any transfer during the appropriate look-back period by the nursing facility 
resident of a resource or interest in a resource, owned by or available to the nursing-facility 
resident for less than fair-market value a disqualifying transfer unless listed as permissible in 130 
CMR 520.019(D), identified in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J).  
(130 CMR 520.019(C).  A disqualifying transfer may include any action taken that would result 
in making a formerly available asset no longer available.  (130 CMR 520.019(C)).    
 
MassHealth does consider certain transfers as permissible.  (130 CMR 520.019(D)).  Such 
permissible transfers include a transfer of resources to the spouse of the nursing-facility resident, 
a transfer from the spouse to a third-party for the benefit of the spouse, a transfer to a 
permanently and totally disabled or blind child, a transfer to a trust for the sole benefit of a 
permanently and totally disabled person who was under 65 years of age, a transfer to a pooled 
trust created for the sole benefit of the nursing-facility resident, certain transfers of the nursing-
facility resident’s home, and a transfer to a burial account or similar device.  (130 CMR 
520.019(D)).  The appellant in this case has two transfers which will be addressed separately.   
 
First, the transfer to the disabled son, although it could be considered permissible, the trust does 
not meet the regulatory requirements to be deemed a permissible transfer.  I agree with the 
conclusion made by MassHealth that the trust did not satisfy the criteria for a trust for a child 
which is exempt from the disqualifying transfer rules at 130 CMR 520.019(D)(3) and 130 CMR 
520.019(D)(4) as it is was not a transfer directly to the child, it does not contain a payback clause 
and it does not contain actuarially sound distributions.   (130 CMR 520.019(D); 130 CMR 
515.001).  The brief submitted by the appellant supports these findings as it specifically states 
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that the property was transferred to a trustee to establish a special needs trust for the appellant’s 
disabled son.  This supports the finding by MassHealth that it was not a transfer directly to the 
disabled child.  (130 CMR 515.001; 130 CMR 520.019(D)).   
 
At the hearing, the appellant did not present any evidence to specifically dispute the findings of 
MassHealth other than to state that MassHealth did not notify them of the opportunity to cure this 
transfer.  While the regulations at 130 CMR 520.019(K) allow for certain transfers to be 
exempted from a period of ineligibility, the transfer into the trust in this case does not meet the 
requirements to be exempted.   During the eligibility process, a transfer can be cured or a trust 
can be revised to comply with the regulatory requirements and this would allow an individual to 
avoid the imposition of a period of ineligibility.  (130 CMR 520.019(K)(1)).  However, in this 
case, no such action was taken during the eligibility process.  Instead, MassHealth issued a notice 
of ineligibility.   
 
Pursuant to 130 CMR 520.019(K)(2), after the issuance of the notice of the period of 
ineligibility, the nursing-facility resident may avoid imposition of the period of ineligibility by 
revising a trust to comply with the criteria of a special-needs trust or a pooled trust as defined in 
130 CMR 515.001 and exempted in 130 CMR 520.019(D).  If the trust is revised, MassHealth 
will rescind the period of ineligibility as follows: 
  

(i) MassHealth will use the original application date if within 60 days after the 
date of the notice of the period of ineligibility, the nursing-facility resident 
provides proof that the trust has been revised to comply with the criteria of a 
special-needs trust or a pooled trust. MassHealth may extend the original 60-
day period for an additional 120 days, if court action is required to revise the 
trust, as long as the court action is filed within the 60-day period after the date 
of the notice of the period of ineligibility. 

(ii) If after the 60th day after the date of the notice of the period of ineligibility, the 
nursing-facility resident provides proof that the trust has been revised to 
comply with the criteria of a special-needs trust or a pooled trust, MassHealth  
will consider the trust revised as of the date the trust has been both revised and 
notarized. 

 
The regulations do not require MassHealth to provide a party with notice of the opportunity to 
cure a transfer.  The appellant did receive notice that there were disqualifying transfers and 
specifically what transactions MassHealth deemed disqualifying.  However, it was the 
responsibility of the appellant and counsel to review the regulations to see what action, if any, 
they could take to resolve this matter and comply with the regulations.  MassHealth did not make 
an error in not providing specific notice of the opportunity to cure the transfer.  If the appellant 
choose to revise the trust, MassHealth should consider the trust revised as of the date the trust has 
been both revised and notarized.  (130 CMR 520.019(K)(2)(ii)).  This part of the appeal is 
denied. 
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The second transfer, which involved a promissory note, was also deemed a disqualifying transfer. 
Pursuant to 130 CMR 520.007(J)(3), the value of any outstanding balance due on a promissory 
note, loan, or mortgage will be considered a disqualifying transfer of assets, unless all of the 
following conditions are met: 
 

(1) the repayment terms of the promissory note, loan, or mortgage are actuarially 
sound, based on actuarial tables as determined by MassHealth; 

(2) the promissory note, loan, or mortgage provides for equal payment amounts 
during the life of the loan, with no deferral and no balloon payments; and 

(3) the promissory note, loan, or mortgage prohibits cancellation of the balance 
upon the death of the lender. 

 
I agree with MassHealth that the promissory note in this case does not meet state or federal 
requirements as it does not provide for equal payments, it permits both deferral and balloon 
payments and is not actuarially sound.  (130 CMR 520.007(J)(5)).  Additionally, both parties 
provided evidence that payments are not being made on this note and no action is taken to 
enforce the note.   
 
Pursuant to 130 CMR 520.007(J)(4), any transaction that involves a promise to provide future 
payments or services to an applicant, member, or spouse, including but not limited to 
transactions purporting to be annuities, promissory notes, contracts, loans, or mortgages, is 
considered to be a disqualifying transfer of assets to the extent that the transaction does not have 
an ascertainable fair-market value or if the transaction is not embodied in a valid contract that is 
legally and reasonably enforceable by the applicant, member, or spouse. This provision applies to 
all future performance whether or not some payments have been made or services performed.  
(130 CMR 520.007(J)(4)).   
 
Additionally, even if the note met the regulatory requirements at 130 CMR 520.007(J)(3) and 
130 CMR 520.007(J)(4), it must comply with the regulations at 130 CMR 520.018 and 130 CMR 
520.019.  (130 CMR 520.007(J)(5)). Pursuant to 130 CMR 520.019, MassHealth will not impose 
a period of ineligibility for transferring resources at less than fair-market value if the nursing-
facility resident or the spouse demonstrates to the MassHealth agency’s satisfaction that: 
 

(1) the resources were transferred exclusively for a purpose other than to qualify for 
MassHealth; or 
(2) the nursing-facility resident or spouse intended to dispose of the resource at either 
fair-market value or for other valuable consideration.  (130 CMR 520.019(F)).   
 

The regulations state that valuable consideration is a tangible benefit equal to at least the fair-
market value of the transferred resource.  (130 CMR 520.019(F)).   
 
The appellant did not demonstrate that this transfer was for fair market value or that the transfer 
was made exclusively for a purpose other than to qualify for MassHealth.  First, the appellant’s 
spouse has not taken any action to enforce a note which she wants MassHealth to believe has 
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fair-market value.  The failure to enforce the note demonstrates to the hearing officer that this 
was a gift from the appellant’s spouse to her son.  While it is perfectly acceptable for family 
members to help one another, they cannot then turn to the state for assistance in paying for a 
future expense which should have been considered when transferring assets.  The appellant’s 
spouse failed to provide evidence to demonstrate that this note was one in which she intended to 
enforce.  Stating that her son may commit suicide if she tries to enforce the note is not evidence 
of her intent to enter into an enforceable contract with fair-market value.  Instead, it is evidence 
of a mother’s intent to assist her son.  While this is a noble thing for a parent to do, it does not 
then deem them eligible for a program which was designed to assist low-income residents.  
Hearing testimony that $10,000 was considered a small gift demonstrates the resources of this 
family and their ability to pay for services.  Therefore, it is difficult to conclude that the gifts 
were made exclusively for a purpose other than to qualify for MassHealth.  (130 CMR 520.019).  
   
The purpose of the Deficit Reduction Act of 2005 was to close loopholes and allow Medicaid 
resources to go to those in genuine need rather than allowing wealthy seniors to qualify for 
Medicaid.  (Cong Record 109-S14209, December 21, 2005).  The purpose of the legislation was 
to prevent seniors from intentionally protecting their assets. (Cong Record 109-S14209, 
December 21, 2005).  As one Senator noted, people should not be allowed to hide their money in 
order to receive Medicaid nursing home coverage.  (Cong. Record 109-S14209, December 21, 
2005).   It appears that the action to transfer over $400,000 to the appellant’s son was done to 
allow the appellant to divest himself of money in order to receive Medicaid nursing home 
coverage.  The decision made by MassHealth regarding the promissory note was correct.   
 
The appellant’s attorney argued that the assets in question were now inaccessible.  However, the 
regulations at 130 CMR 520.006 define an inaccessible asset as an asset to which the applicant or 
member has no legal access.  The appellant and his spouse did have legal access to these assets 
and chose to transfer them to their son.  In fact, they still have legal access to the assets through 
the enforcement of a promissory note but are choosing not to take action to enforce the note.  
(130 CMR 520.006).   
 
MassHealth was correct in applying the regulations at 130 CMR 520.019 which apply to 
transfers of resources that were made on or after August 11, 1993.  As stated in that section of the 
regulations, transfers of resources are subject to a look-back period.  Therefore, MassHealth was 
correct in looking back at the transactions that began in 2006 and deeming them transfers.  
Additionally, the regulations at 130 CMR 520.007 define countable assets as those in which the 
applicant or member or their spouse would be entitled whether or not these assets are actually 
received when failure to receive such assets results from the action or inaction of the applicant, 
member, spouse, or person acting on his or her behalf.  This is exactly what is occurring in this 
case.  The assets are being argued as inaccessible by the appellant because he is failing to receive 
the assets that he transferred to his son.  (130 CMR 520.007).  However, it is the inaction of the 
appellant and his spouse which is causing the failure to receive the assets (130 CMR 520.007).  
Therefore, MassHealth was correct in determining that they were countable assets and 
considering the transfer in determining the appellant’s eligibility for MassHealth.  (130 CMR 
520.007; 130 CMR 520.019).     
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This appeal is denied.    
 

Order for MassHealth 
 
None.   
 

Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
  
 
   
 Susan Burgess-Cox 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
MassHealth Representative: Dorothy Zamora 
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