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 APPEAL DECISION 
 
 
Appeal Decision: 

 
Approved 

 
Issue: 

 
Trust 

 
Decision Date: 

 
3/30/10 

 
Hearing Date: 

 
January 25, 2010 
 

 
MassHealth Rep.: 
 

 
Jean Julio 

 
Appellant Rep.: 
 

 

    
 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated September 8, 2009, MassHealth denied the appellant's 
application for MassHealth benefits because MassHealth determined that the household 
had excess assets (see 130 CMR 520.003, 520.016(B) and Exhibit 1).  The appellant 
filed this appeal in a timely manner on September 17, 2009 (see 130 CMR 610.015 and 
Exhibit 2).  Denial of assistance is valid grounds for appeal (see 130 CMR 610.032). 
 
Action Taken by MassHealth 
 
MassHealth denied the appellant's application for MassHealth benefits.  
 
Issue 
 
In accordance with 130 CMR 520.024, are the assets of the trust in question countable?  
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Summary of Evidence 
 
The MassHealth representative testified that the appellant's household had total 
countable assets of $145,491.00. The excess assets were determined to be $143,491.00 
after the appellant was allotted $2000.00 (Exhibit 1).  The MassHealth representative 
stated that the appellant applied on August 20, 2009 (Exhibit 3).  The household’s asset’s 
included $1838.00 in bank accounts and $145,491.00 in revocable trust assets (Exhibits 
1, 4 & 5).   
 
The trust in question is a revocable trust according to page three of the trust.  
Alternatively, even if the trust were irrevocable it would be a countable asset  because the 
trustee has complete discretion to distribute income and principal to the beneficiary.  The 
trust was created on September 4, 2004. The appellant’s brother, now deceased, was the 
donor and primary beneficiary.  His daughter is the trustee.  The appellant is the current 
beneficiary (Exhibit 5). The trust’s assets were counted in determining the appellant’s 
eligibility for MassHealth based upon the trustee’s discretion to revoke and/or distribute 
income and principal from the trust.  The regulation in question used in the determination 
was 130 CMR 520.023 (Exhibits 5 & 6).   
 
The appellant's attorney argued that MassHealth should not count the assets of the  trust 
towards the appellant’s eligibility for MassHealth.  She stated that because the trust was 
not established by the appellant or spouse, but rather, by the appellant’s brother, the 
applicable regulation is 130  CMR 520.024, not 520.023. The regulation reads in pertinent 
part that “The assets and income held in an irrevocable trust established by other than 
the individual or spouse that the trustee is required to distribute to the individual are 
countable.”  In this case, the trustee refuses to distribute any funds to the appellant for 
her nursing home care according to her affidavit.  Therefore, where no trust assets or 
income are required to be distributed to the appellant, none of the trust’s assets should be 
attributed to her regarding her eligibility for MassHealth (Exhibit 7).   
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Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. The appellant applied on August 6, 2009 (Exhibit 3).    
 
2. The appellant's application was denied based upon excess assets of $143,491.00 

after the appellant was allotted $2000.00 (Exhibit 1).   
 
3. The household’s asset’s included allowance included $1838.00 in bank accounts 

and $145,491.00 in trust assets (Exhibits 1, 4 & 5).   
 
4. The appellant’s brother, now deceased, was the donor and primary beneficiary.  His 

daughter is the trustee.  The appellant is the current beneficiary (Exhibit 5). 
 
5. The trustee may revoke the trust in her discretion (Exhibit 5). 
 
6. The trustee may in her discretion distribute income and principal to the appellant 

(Exhibit 5). 
 
7. The trustee is not required to make any distributions to the appellant (Exhibit 5).  
 
8. The trustee has refused to distribute income or principal to the appellant for her 

nursing home care (Exhibit 7). 
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Analysis and Conclusions of Law 
 
520.021:  Treatment of Trusts 
 

130 CMR 520.021 through 520.024 explains how to treat the principal of and 
payments from a revocable or irrevocable trust established by the individual or 
by the spouse.  130 CMR 520.024(A) also includes trusts established by other 
than the individual or spouse and trusts whether or not established by will.  In 
the event that a portion of 130 CMR 520.021 through 520.024 conflicts with 
federal law, the federal law supersedes. 

 

 
520.024:  General Trust Rules 

 130 CMR 520.024 applies to trusts whether or not established by will and 
whether or not established by the individual or spouse. 
 
(A)  Irrevocable Trust. 

 
(1)  The assets and income held in an irrevocable trust established by the 
individual or spouse that the trustee is required to distribute to or for the 
benefit of the individual are countable. 
 
(2) Payments from the income or principal of an irrevocable trust 

established by the individual or spouse to or for the benefit of the 
individual are countable. 

 
(3) The assets and income held in an irrevocable trust established by other 

than the individual or spouse that the trustee is required to distribute to 
the individual are countable.  

 
(4) Payments from the income or the principal of an irrevocable trust 
established by other than the individual or spouse to the individual are 
countable. 

 
In the instant appeal, the appellant applied on August 6, 2009. The appellant's 
application was denied based upon excess assets of $143,491.00 after the appellant was 
allotted $2000.00.  The household’s asset’s included $1838.00 in bank accounts and 
$145,491.00 in trust assets. 
 
There is no dispute that the trust was created on September 4, 2004, that the appellant’s 
brother, now deceased, was the donor and primary beneficiary, that his daughter is the 
trustee, that the appellant is the current beneficiary, and that the trustee may revoke the 
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trust in her discretion.  It is also undisputed that the trustee may in her discretion distribute 
income and principal to the appellant, that the trustee is not required to make any 
distributions to the appellant, and that the trustee has refused to distribute income or 
principal to the appellant for her nursing home care. 
 
It is clear that if this were the appellant’s trust or her spouse’s trust set up for her benefit, 
the assets would be countable given the trustee’s discretion.  However, as this is a case 
where the trust was established by the appellant's brother, the policy at 130 CMR 
520.024(A)(3) is controlling.  The regulation states that only required distributions are 
countable in these types of trusts. However, in the trust at hand, there are no required 
distributions, only discretionary ones. Moreover, where the trustee has refused to 
distribute to the appellant for her nursing home care, none of the trust’s property can be 
attributed to the appellant. 
 
The appeal is therefore approved. 
 
Order for MassHealth 
 
Approve appellant for MassHealth if otherwise eligible. 
 
Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this notice, you should 
contact your local office.  If you experience problems with the implementation of this 
decision, you should report this in writing to the Director of the Board of Hearings at the 
address on the first page of this decision. 
 
 
 
   
 Stanley M. Kallianidis 
 Hearing Officer 
 Board of Hearings 
  
 
 
 
cc: 
 
 


	130 CMR 520.024 applies to trusts whether or not established by will and whether or not established by the individual or spouse.

