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 APPEAL DECISION 
 
 
Appeal Decision: 

 
Denied 

 
Issue: 

 
Excess Assets 

 
Decision Date: 

 
3/12/10 

 
Hearing Date: 

 
January 11, 2010 
 

 
MassHealth Rep.: 
 

 
Cheryl Cardoza 

 
Appellant Rep.: 
 

 

    
 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated October 6, 2009, MassHealth denied the appellant's application 
for MassHealth benefits because MassHealth determined that the household had excess 
assets (see 130 CMR 520.003, 520.016(B) and Exhibit 1).  The appellant filed this appeal 
in a timely manner on October 21, 2009 (see 130 CMR 610.015 and Exhibit 1).  Denial of 
assistance is valid grounds for appeal (see 130 CMR 610.032). 
 
Action Taken by MassHealth 
 
MassHealth denied the appellant's application for MassHealth benefits.  
 
Issue 
 
In accordance with 130 CMR 520.023, are the appellant’s trust assets countable?  
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Summary of Evidence 
 
The MassHealth representative testified that, according to a revised denial, the 
appellant's household had total countable assets of $227,663.00. The excess assets 
were determined to be $225,663.00 after the appellant was allotted $2000.00 (Exhibit 2).  
The MassHealth representative stated that the appellant applied on July 20, 2009 (Exhibit 
3).   The household’s asset’s included $224,150.00, half the value of the appellant’s 
home that is held in trust (Exhibits 4-6).   
 
The MassHealth representative testified that the appellant and her sister each received a 
one-half interest in their home under the will of their deceased mother.  In 2004, they 
transferred their 50% interests to their own trust to be held as tenants in common.  The 
trust in question allows for discretionary distributions of income and principal to the 
appellant and is therefore countable pursuant to 130 CMR 520.023(C)(1)(a) (Exhibit 7). 
 
The appellant's representative’s argued that MassHealth should not count the assets of 
the  trust towards the appellant’s eligibility for MassHealth.  He argued that the beneficiary 
of the trust is a family friend who has cared for the appellant for years and that this care 
allowed her to stay in the home rather than the community.  According to his 
memorandum submitted during the record-open period, due to the equities of the case, 
the home should not be counted in the trust even though there are no rules allowing for 
such an exception (Exhibits 8 & 9). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. The appellant applied on July 20, 2009 and needs retroactive assistance (Exhibit 3). 

  
2. The appellant had total countable assets of $227,663.00 at the time of her eligibility 

determination (Exhibit 2). 
 
3. The appellant’s assets included allowance included $224,150.00, half the value of 

the appellant’s home that is held in trust (Exhibits 4-6).   
 
4. The appellant and her sister each received a one-half interest in their home under 

the will of their deceased mother (Exhibit 4). 
 
5. In 2004, they transferred their 50% interests to their own trust to be held as tenants 

in common (Exhibit 4). 
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6. The trust in question allows for discretionary distributions of income and principal to 
the appellant (Exhibit 6). 

 
7. The appellant's friend, the individual who had cared for her in the community prior to 

the appellant’s nursing home admission,  is the trust’s remainder beneficiary (Exhibit 
6).  

 
 
Analysis and Conclusions of Law 
 
520.022:  Trusts or Similar Legal Devices Created before August 11, 1993  

 
(A)  Revocable Trust.  The assets and income of an individual or spouse in a 
revocable trust are countable.  The fair-market value of the home or former 
home of the nursing-facility resident or spouse in a revocable trust is a 
countable asset.  Where the home or former home is an asset of the trust, the 
home or former home is not subject to the exemptions of 
130 CMR 520.007(G)(2) or 520.007(G)(8). 

 
(B)  Medicaid Qualifying Trust. 

 
(1)  A Medicaid qualifying trust is a revocable or irrevocable trust or similar 
legal device, created or funded by the individual or spouse, other than by a 
will, under which: 

 
(a)  the individual is a beneficiary of all or part of the discretionary or 
required payments or distributions from the trust; and 

 
(b)  a trustee or trustees are permitted to exercise any discretion to 
make payments or distributions to the individual.   

 
(2)  The maximum amount of payments or fair-market value of property that 
may be permitted under the terms of the trust to be distributed to the 
individual assuming the full exercise of discretion by the trustee or trustees 
for the distribution of the maximum amount to the individual is countable in 
the determination of eligibility. 

 
(3)  The fair-market value of the home or former home of the nursing-facility 
resident in a Medicaid qualifying trust is a countable asset and is not 
subject to the exemptions described at 130 CMR 520.007(G)(2) or 
520.007(G)(8). 
 

(C)  Certain Trusts Created before April 7, 1986.  A trust created before April 7, 
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1986, solely for the benefit of a resident in an intermediate-care facility for the 
mentally retarded (ICF/MR) is not considered a Medicaid qualifying trust. 

 
130 CMR 520.023 describes the treatment of   Trusts or Similar Legal Devices Created 
on or after August 11, 1993:  
 
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices 
created on or after August 11, 1993, that are created or funded other than by a will.  
Generally, resources held in a trust are considered available if under any circumstances 
described in the terms of the trust, any of the resources can be made available to the 
individual.   

 
(A)  Look-Back Period for Transfers into or from Trusts. 

(1)  36-Month Look-Back Period.  Where all or any portion of the income 
or principal of an irrevocable trust can be paid to or for the benefit of the 
nursing-facility resident, but is paid instead to someone else, the 
look-back period for the transfer to someone else is 36 months. 

(2)  60-Month Look-Back Period.   The look-back period is 60 months for 
the following trusts: 

(a)  where payments are made from a revocable trust to other than the 
nursing-facility resident and are not for the benefit of the nursing-facility 
resident; and 

(b)  where payments are made into an irrevocable trust where all or a 
portion of the trust principal or the income from the principal cannot 
under any circumstances be paid to or for the benefit of the nursing-
facility resident. 

(3)  All payments or transfers in 130 CMR 520.023(A)(1) and (2) are 
considered transfers of resources for less than fair-market value and the 
transfer rules at 130 CMR 520.018 and 520.019 apply. 

(4)  The Division determines the amount of the transfer and the period of 
ineligibility for payment of nursing-facility services in accordance with the 
rules at 130 CMR 520.019(G). 

(B)  Revocable Trusts. 

(1)  The entire principal in a revocable trust is a countable asset. 

(2)  Payments from a revocable trust made to or for the benefit of the 
individual are countable income. 
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(3)  Payments from a revocable trust made other than to or for the benefit 
of the nursing-facility resident are considered transfers for less than 
fair-market value and are treated in accordance with the transfer rules at 
130 CMR 520.019(G). 

(4)  The home or former home of a nursing-facility resident or spouse held 
in a revocable trust is a countable asset.  Where the home or former home 
is an asset of the trust, it is not subject to the exemptions of  
130 CMR 520.007(G)(2) or 520.007(G)(8). 

 (C)  Irrevocable Trusts.   

(1)  Portion Payable. 

(a)  Any portion of the principal or income from the principal (such as 
interest) of an irrevocable trust that could be paid under any 
circumstances to or for the benefit of the individual is a countable asset. 

(b)  Payments from the income or from the principal of an irrevocable 
trust made to or for the benefit of the individual are countable income. 

(c)  Payments from the income or from the principal of an irrevocable 
trust made to another and not to or for the benefit of the nursing-facility 
resident are considered transfers of resources for less than fair-market 
value and are treated in accordance with the transfer rules at 
130 CMR 520.019(G). 

(d)  The home or former home of a nursing-facility resident or spouse 
held in an irrevocable trust that is available according to the terms of the 
trust is a countable asset.  Where the home or former home is an asset 
of the trust, it is not subject to the exemptions of 
130 CMR 520.007(G)(2) or 520.007(G)(8). 

 
130 CMR 520/019(D)  Permissible Transfers.  The MassHealth agency considers the 
following transfers permissible. Transfers of resources made for the sole benefit of a 
particular person must be in accordance with federal law. 

 
(1)  The resources were transferred to the spouse of the nursing-facility 
resident or to another for the sole benefit of the spouse. A nursing-facility 
resident who has been determined eligible for MassHealth payment of 
nursing-facility services and who has received an asset assessment from 
the MassHealth agency must make any necessary transfers within 90 days 
after the date of the notice of approval for MassHealth in accordance with 
130 CMR 520.016(B)(3). 



 

 

 Page 6 of Appeal No.: 0918481 
  

 
(2)  The resources were transferred from the spouse of the nursing-facility 
resident to another for the sole benefit of the spouse. 
 
(3)  The resources were transferred to the nursing-facility resident's 
permanently and totally disabled or blind child or to a trust, a pooled trust, 
or a special-needs trust created for the sole benefit of such child. 
 
(4)  The resources were transferred to a trust, a special-needs trust, or a 
pooled trust created for the sole benefit of a permanently and totally 
disabled person who was under 65 years of age at the time the trust was 
created or funded. 
 
(5)  The resources were transferred to a pooled trust created for the sole 
benefit of the permanently and totally disabled nursing-facility resident. 

 
(6)  The nursing-facility resident transferred the home he or she used as 
the principal residence at the time of transfer and the title to the home to 
one of the following persons: 
 

(a)  the spouse; 
 
(b)  the nursing-facility resident’s child who is under age 21, or who is 
blind or permanently and totally disabled; 

 
(c)  the nursing-facility resident’s sibling who has a legal interest in the 
nursing-facility resident's home and was living in the nursing-facility 
resident’s home for at least one year immediately before the date of the 
nursing-facility resident’s admission to the nursing facility; or 
 
(d)  the nursing-facility resident’s child (other than the child described in 
130 CMR 520.019(D)(6)(b)) who was living in the nursing-facility 
resident’s home for at least two years immediately before the date of the 
nursing-facility resident’s admission to the institution, and who, as 
determined by the MassHealth agency, provided care to the nursing-
facility resident that permitted him or her to live at home rather than in a 
nursing facility. 

 
In the instant appeal, there is no dispute that the appellant's asset allowance is $2000.00 
The only disagreement is over whether or not the 50% interest in a home that the 
appellant holds, valued at $224,150.00 and held in trust should be countable. According 
to the terms of the trust, the trustee is not limited in making income and principal 
distributions to the appellant. Therefore, pursuant to the above trust rules, where the 
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home is available to the appellant as an asset, the value is countable as long as it is held 
in trust.  
 
The appellant’s friend is not eligible for the caretaker exemption notwithstanding the care 
that she provided to her because only children are eligible for this exemption.   
 
The appeal is therefore denied. 
 
Order for MassHealth 
 
Allow appellant 30 days from date of decision to remove home from trust. 
 
Notification of Your Right to Appeal to Court 

 
If you disagree with this decision, you have the right to appeal to Court in accordance with 
Chapter 30A of the Massachusetts General Laws.  To appeal, you must file a complaint 
with the Superior Court for the county where you reside, or Suffolk County Superior Court, 
within 30 days of your receipt of this decision. 
 
 
   
 Stanley M. Kallianidis 
 Hearing Officer 
 Board of Hearings 
 
 
 
 


