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 APPEAL DECISION 
 

Appeal Decision: Approved in part; 
Denied in part 

Issue: Long Term Care 

Decision Date: 3/11/11 Hearing Date: 12/10/2010 

MassHealth Rep.:  Kathleen Racine Appellant Rep.:  

Hearing Location:  Springfield MassHealth Enrollment Center 
 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
The Appellant received a notice dated 09/01/2010, stating: Your countable assets are 
over the program limit. The limit is $2,000.00 for your family size (130 CMR 520.003 
519.010(B) and exhibit 1A). The Appellant received a second notice on 09/01/2010, 
stating:  MassHealth has decided that you are not eligible for MassHealth because you 
have more countable income and assets than MassHealth benefits allow (130 CMR 
520.002, 520.028, 520.003, 520.004; Exhibit 1B).  The Appellant filed this appeal timely 
on 09/20/2010 (130 CMR 610.015(B) and exhibit 2).  Denial of assistance is valid 
grounds for appeal (130 CMR 610.032). 
 
Action Taken by MassHealth 
 
The Appellant’s Long Term Care (LTC) application and community benefits were denied 
for being over the asset limit. 
 
Issue 
 
Is the Appellant over assets limit for LTC and community eligibility? 
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Summary of Evidence 
 
The MassHealth Representative testified the Appellant, a single individual, applied for 
LTC benefits on 07/26/2010 seeking community benefits during a hospital visit (Exhibit 
4). MassHealth approved Health Safety Net eligibility retroactive to 02/01/2010.  On 
08/18/2010, the appellant was admitted to a skilled nursing facility.  The same 
application was used and considered as a request for LTC benefits, seeking an 
eligibility start date of 08/18/2010.  An information request was sent to the appellant on 
08/18/2010 and on 09/01/2010, the application was denied for excess assets of 
$243,985.00 (Exhibits 1 and 4).  Appellant’s late husband declared a trust on 
03/28/1989, which appointed his wife and son from a previous marriage as trustees.  In 
article 3, section 1 of the trust the settler upon his death, directs the trustee to pay his 
wife the “income from the residuary trust in convenient installments, at least quarterly, 
to her during her lifetime.  The trustee may also pay to my wife such sums from 
principal as the trustee deems necessary or advisable from time to time for her health 
and maintenance in reasonable comfort considering her income from all sources known 
to the trustee” (Exhibit 4).  The representative determined that the trust is a Medicaid 
Qualifying Trust (MQT) and countable.  She also counted the value of a life insurance 
policy at $1,902.00, and a bank account at $159.00 (Exhibit 1). Appellant may keep the 
program limit of $2000.00, thus, she has excess assets of $243,985.00 (Exhibit 1).  
 
An attorney representing the power of attorney (POA)1 appeared at the hearing and 
testified that the trustee of the trust is a son from a previous marriage of the appellant’s 
late husband who stands to inherit from the trust when the Appellant dies.  He stated that 
the trustee has consistently refused to pay any principal to the Appellant and she does 
not have sufficient funds to commence any legal action against the trustee.  Counsel 
submitted letters from the trustee’s attorney that state that the trustee does not plan to 
make payments to the Appellant from the principal of the trust (Exhibits 5, 6 and 7).  
Counsel asserts that this asset is inaccessible and should, therefore, not be countable.  
Counsel also stated that the appeal as to the MassHealth denial notice referencing the 
community benefits is withdrawn. 
 
Counsel requested that the hearing record remain open so that he could provide 
documentation that the life insurance will be transferred.  His request was granted and the 
hearing record was held open until 01/07/2011 for his submission and until 01/21/2011 for 
MassHealth’s response.   
 
On 01/04/2011, counsel submitted a copy of the “Request for Transfer of Ownership” of 
the life insurance policy (Exhibit 12).  He asserts that this asset is no longer accessible by 
the Appellant so it should not be countable. 

                                            
1  See Exhibits 2 and 11. 
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Findings of Fact 
 
Based on a preponderance of the evidence, I find:  
 
1. Appellant, who is single, submitted an application for long-term-care benefits on 

07/26/2010 (Exhibit 4).  
 
2. Appellant’s late husband created a trust as on 03/28/1989 (Exhibit 4). 
 
3. Appellant’s representatives do not dispute the present value of the trust as 

$243,924.00 
 
4. In article 3, section 1 of the trust the settlor upon his death, directs the trustee to pay 

his wife the “income from the residuary trust in convenient installments, at least 
quarterly, to her during her lifetime” (Exhibit 4).   

 
5. Also in article 3, section 1 the settlor directs that “the trustee may also pay to my wife 

such sums from principal as the trustee deems necessary or advisable from time to 
time for her health and maintenance in reasonable comfort considering her income 
from all sources known to the trustee” (Exhibit 4). 

 
6. The settler appointed his son from a previous marriage and the Appellant as trustees. 
 
7. When the Appellant became incapacitated, the son became the sole trustee of the 

trust. 
 
8. Appellant also has a life insurance policy with a cash surrender value of $1,902.00. 
 
9. Appellant has requested that the life insurance policy ownership be transferred to an 

irrevocable prepaid funeral trust (Exhibit 12).  
 
Analysis and Conclusions of Law 
 
For assets to be countable, they must be owned by or available to the individual applying 
for MassHealth (see 130 CMR 520.003). Countable assets are all assets that must be 
included in the determination of eligibility (see 130 CMR 520.007).  
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Regulation 130 CMR 520.022 sets out MassHealth’s treatment of trusts or similar legal 
devices created before August 11, 1993. Section (B) defines a Medicaid Qualifying Trust 
(MQT) to be a revocable or irrevocable trust or similar device, created or funded by the 
individual or the spouse, other than by will, under which: 
 

(a) the individual is the beneficiary of all or part of the discretionary or required 
payments or distributions from the trust; and 

(b) the trustee or trustees are permitted to exercise any discretion to make payments 
or distributions to the individual. 

 
In addition, part (2) states that the maximum amount of payments or fair-market value 
of property that may be permitted under the terms of the trust to be distributed to the 
individual assuming the full exercise of discretion by the trustee or trustees for the 
distribution of the maximum amount to the individual is countable in the determination 
of eligibility. 
 
In this case, Appellant’s late husband created and funded the irrevocable trust in 1989.  
He was the settlor of the trust.  Appellant was a beneficiary of the trust upon her 
husband’s death2 and she remains the sole beneficiary throughout her lifetime. The trust 
was not created nor was it funded by will.  The late husband’s son from a previous 
marriage is the sole trustee of the trust.  The trustee must distribute income and has 
absolute discretion to distribute principal to the appellant. Thus, the trust is an MQT.  
 
Regulation 130 CMR 520.022(B)(2) states that the maximum amount of payments or 
fair-market value of property that may be permitted under the terms of the trust to be 
distributed to the individual assuming the full exercise of discretion by the trustee or 
trustees for the distribution of the maximum amount to the individual is countable in the 
determination of eligibility. Put another way, the Cohen court states that countable 
distribution is the greatest amount that the trustees in any set of circumstances might 
have the discretion to pay out to the beneficiary. Thus, “if there is a peppercorn of 
discretion, then what is the most the beneficiary might under any state of affairs receive in 
the full exercise of that discretion is counted as available for Medicaid eligibility “ (see 
Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399, 413 
(1996)). In this case, there is no limitation placed on the trustee’s discretion to distribute 
principal, pursuant to article three. He can distribute any amount of principal to appellant. 
In the full exercise of his discretion, I conclude, the trustee has the power to distribute all 
of the principal of the trust to appellant. Thus, the full value of the trust is a countable 
asset. Since the present value of the trust is $243,924.00, which is well in excess of the 
$2000.00 program limit, appellant presently is not eligible for benefits. Counsel presented 
no legal bar to access and this asset is not inaccessible.(130 CMR 006) This portion of 
the appeal is DENIED. 

                                            
2  The date of Appellant’s husband’s death is not part of the record. 
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Counsel has submitted adequate documentation to show that the life insurance policy is 
in the process of being transferred to fund an irrevocable prepaid funeral trust.  Thus, the 
$1,902.00 cash surrender value of the life insurance policy is inaccessible pursuant to 
130 CMR 520.0016.  This portion of the appeal is APPROVED; however it does not affect 
the Appellant eligibility for LTC benefits. 
 
Order for MassHealth 
 
None. 
 
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with 
Chapter 30A of the Massachusetts General Laws.  To appeal, you must file a complaint 
with the Superior Court for the county where you reside, or Suffolk County Superior Court, 
within 30 days of your receipt of this decision. 
 
 
 
   
 Marc Tonaszuck 
 Hearing Officer 
 Board of Hearings 
 
  
 
cc   MassHealth Representative: Maryellen Sullivan 
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