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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: Long Term Care 

Decision Date: 9/13/11 Hearing Date: 05/04/2011 

MassHealth Rep.:  N. Beltran Appellant Rep.:  

Hearing Location:  Springfield MassHealth Enrollment Center 
 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated 01/18/2011, MassHealth informed the appellant that it had denied 
his application for long term care (LTC) benefits because his countable assets were over 
the program limit (130 CMR 520.003, 519.010; Exhibit 1).  A timely appeal was filed on 
the appellant’s behalf by his attorney on 02/10/2011 (130 CMR 610.015(B) and exhibit 2). 
Denial of assistance is valid grounds for appeal (130 CMR 610.032). 
 
At hearing, counsel informed the hearing officer that subsequent to his filing his appeal, 
the appellant died on 04/12/2011.  The record was left open for counsel to submit 
verification that he was retained by the appellant’s executrix to represent her at hearing.  
Appellant’s representative submitted documentation from the Worcester Division of the 
Probate court to show that she was appointed as executrix (Exhibits 7 and 8).  She 
appeared at the hearing with counsel. 
 
Action Taken by MassHealth 
 
The appellant’s long term care (LTC) application and community benefits were denied for 
being over the asset limit. 
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Issue 
 
Is the appellant over assets limit for LTC and community eligibility? 
 
Summary of Evidence 
 
The MassHealth representative testified the appellant, a widowed individual, applied for 
LTC benefits on 12/08/2010 seeking eligibility retroactive to 09/11/101, the date he was 
admitted to the skilled nursing facility.  An information request was sent to the appellant 
on 12/09/2010 and on 01/18/2011, the application was denied for excess assets of 
$28,976.  The assets consisted of bank account balances of $5,207.00 and a trust 
containing assets worth $25,769.00.  The asset limit is $2,000.00 for a single individual. 
As a result, the appellant’s assets exceeded the limit (Exhibits 1 and 4).  The 
representative testified that MassHealth counted the entire value of the Edward P. 
Boisse Family Trust (trust) because it is a Medicaid Qualifying Trust (MQT) and 
countable by MassHealth in an asset determination because there is language in the trust 
that makes the resources available to the appellant.  The trust was settled on 03/29/2001. 
The appellant is the settlor of the trust, his daughter is the trustee.  She cites article 3, 
section C of the trust, which reads, “the trustee may elect to terminate this trust at any 
time after two and one-half years from the date of creation of this trust, and in such 
event the trustee shall distribute all accumulated trust income and principal free of trust 
to [the appellant]” (Exhibit 5).  The representative also submitted copies of MassHealth 
regulations and the State Medicaid Manual pertaining to trusts (Exhibit 6, collectively). 
 
An attorney representing the appellant’s executrix2 appeared at the hearing and testified 
that the trust should not be countable as an asset by MassHealth because the appellant 
has no access to the property in the trust.  He argued that the language cited by 
MassHealth is a single provision that cannot be interpreted alone.  He cites Article 3, 
specifically the following language in support of his argument 
 

Except for the separately identifiable account, referred to in the preceding 
paragraph, after two and one-half years following the funding of this trust, the 
trustees are prohibited from expending sums of interest or principal from this trust to 
[the appellant] for his benefit for medical services.  In the event that the beneficiary 
is in need of institutional medical, psychiatric or nursing home care, then such 
person’s interest shall abate as if that person were deceased.  The exercise of 
power in distribution under this paragraph which would result in trust assets being 
used for institutional medical, psychiatric or nursing home care is a breach of 

                                            
1  The appellant is seeking MassHealth eligibility for a stay at a skilled nursing facility from 
09/11/2010 to 10/07/2010 and from 10/22/2010 to 11/3/2010 (Testimony). 
2  See Exhibit 8. 
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fiduciary duty imposed upon the trustee under this indenture, and any beneficiary, 
contingent or future, shall be empowered to the fullest extent of the law to enforce 
the obligations imposed on the trustee, in any Court of competent jurisdiction. 

 
(Exhibit 5.) 
 
Counsel requested that the hearing record remain open so that he could provide 
documentation that the assets have been reduced.  He argued that the trust should not 
be countable, and as such, the other assets will be reduced to below the $2,000.00 limit.  
The record remained open in this matter until 06/17/2011 for the appellant’s submission 
and until 06/24/2011 for MassHealth’s reply (Exhibit 7).   
 
On 06/17/2011, appellant’s counsel made his submission and on 06/23/2011, 
MassHealth submitted a letter that states that the assets were reduced using outstanding 
medical bills exceeding the amount the appellant’s bank accounts; however, the assets in 
the trust still exceed the $2,000.00 limit” (Exhibits 8 and 9). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find:  
 
1. An application for LTC benefits was submitted on the appellant’s behalf on 

12/08/2010, seeking a benefit start date of 09/11/2010 (Exhibit 4).  
 
2. At the time of application for benefits, appellant was a widower and he was single 

(Exhibit 4). 
 
3. The appellant died in April 2011 (Testimony). 
 
4. Appellant was the settlor of the trust, his daughter is the trustee.  The trust was settled 

on 03/29/2001 and it is irrevocable (Exhibit 5). 
 
5. Appellant’s representatives do not dispute the present value of the trust as $25,769.00 

(Testimony). 
 
6. Article 3, section A of the trust reads, “during the life of the settler, [appellant], the 

trustee shall expend as much of the income and principal of the trust property as in 
the trustees’ sole discretion are deemed necessary for the comfortable maintenance 
of [the appellant] subject to the restrictions contained in paragraph B of this article 3” 
(Exhibit 5). 

 
7. Article 3, section B of the trust reads (in part), “for two and one-half years subsequent 

to the initial funding of this trust, the trustee shall expend all of the principal and 



 

 

 Page 4 of Appeal No.:  1102333 

income thereon as may be necessary for the health and maintenance of [the 
appellant] from resources held by this trust” (Exhibit 5). 

 
8. Article 3, section B of the trust reads (in part), “Except for the separately indentifiable 

account, referred to in the preceding paragraph, after two and one-half years following 
the funding of this trust, the trustees are prohibited from expending sums of interest or 
principal from this trust to [the appellant] for his benefit for medical services.  In the 
event that the beneficiary is in need of institutional medical, psychiatric or nursing 
home care, then such person’s interest shall abate as f that person were deceased.  
The exercise of power in distribution under this paragraph which would result in Trust 
assets being used for institutional medical, psychiatric or nursing home care is a 
breach of fiduciary duty imposed upon the Trustee under this indenture, and any 
beneficiary, contingent or future, shall be empowered to the fullest extent of the law to 
enforce the obligations imposed on the Trustee, in any Court of competent jurisdiction” 
(Exhibit 5). 

 
9. Article 3, section C of the trust reads, “the Trustee (appellant’s daughter) may elect 

to terminate this Trust at any time after two and one-half years from the date of 
creation of this Trust, and in such event the trustee shall distribute all accumulated 
Trust income and principal free of trust to [the appellant]” (Exhibit 5).   

 
10. During the record open period, MassHealth determined that but for the value of the 

trust, the appellant’s countable assets are below the limit to receive MassHealth LTC 
benefits (Exhibit 9). 

 
Analysis and Conclusions of Law 
 
For assets to be countable, they must be owned by or available to the individual applying 
for MassHealth (see 130 CMR 520.003). Countable assets are all assets that must be 
included in the determination of eligibility (see 130 CMR 520.007).  
 
MassHealth regulations at 130 CMR 520.022 set out MassHealth’s treatment of trusts or 
similar legal devices created before August 11, 1993.  Section (B) defines a Medicaid 
Qualifying Trust (MQT) to be a revocable or irrevocable trust or similar device, created or 
funded by the individual or the spouse, other than by will, under which: 
 

(a) the individual is the beneficiary of all or part of the discretionary or required 
payments or distributions from the trust; and 

(b) the trustee or trustees are permitted to exercise any discretion to make payments 
or distributions to the individual. 

 
In addition, part (2) states that the maximum amount of payments or fair-market value 
of property that may be permitted under the terms of the trust to be distributed to the 
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individual assuming the full exercise of discretion by the trustee or trustees for the 
distribution of the maximum amount to the individual is countable in the determination 
of eligibility. 
 
In this case, the appellant created and funded the irrevocable trust in 2001.  He was the 
settlor of the trust.  The trust was not created by nor was it funded by will.  The appellant 
is the beneficiary of all or part of the discretionary or required payments or distributions 
from the trust; and the trustee or trustees are permitted to exercise any discretion to 
make payments or distributions to the individual.  I conclude that the trust in this case is a 
MQT, pursuant to the above regulation. 
 
Regulation 130 CMR 520.022(B)(2) states that the maximum amount of payments or 
fair-market value of property that may be permitted under the terms of the trust to be 
distributed to the individual assuming the full exercise of discretion by the trustee or 
trustees for the distribution of the maximum amount to the individual is countable in the 
determination of eligibility. Put another way, the Cohen court states that countable 
distribution is the greatest amount that the trustees in any set of circumstances might 
have the discretion to pay out to the beneficiary. Thus, “if there is a peppercorn of 
discretion, then what is the most the beneficiary might under any state of affairs receive in 
the full exercise of that discretion is counted as available for Medicaid eligibility “ [see 
Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399, 413 
(1996)].   
 
In this case, there is no limitation placed on the trustee’s discretion to distribute principal, 
pursuant to article three.  Counsel argues that section B of article three puts a limitation 
on the trustee’s discretion in the event the appellant is institutionalized.  The trust makes 
a clever attempt to shield its resources from payment of the appellant’s medical bills and 
to preserve them for appellant’s children in the event of his death.  However, the trustee 
in this case, pursuant to article 3, sections A, B and C, in some circumstances, has the 
discretion to distribute any amount of principal or interest to the appellant.  I conclude that 
the language of the trust gives the trustee discretion to distribute the entire principal plus 
interest, if any, of the trust to the appellant.  Thus, the full value of the trust is a countable 
asset.  Since the present value of the trust is $25,769.00, which is well in excess of the 
$2,000.00 program limit, appellant presently is not eligible for benefits. This portion of the 
appeal is DENIED. 
 
Counsel has submitted adequate documentation to show that the other assets have been 
lowered, as confirmed by MassHealth,  however it does not affect the appellant’s eligibility 
for LTC benefits as his assets exceed the $2,000.00 unit. The appeal is denied. 
 
Order for MassHealth 
 
None. 
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Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with 
Chapter 30A of the Massachusetts General Laws.  To appeal, you must file a complaint 
with the Superior Court for the county where you reside, or Suffolk County Superior Court, 
within 30 days of your receipt of this decision. 
 
 
 
   
 Marc Tonaszuck 
 Hearing Officer 
 Board of Hearings 
  
 
cc:  MassHealth Representative: Maryellen Sullivan 
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