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 APPEAL DECISION 
 

Appeal Decision: Approved Issue: Eligibilty 

Decision Date: 10/20/11 Hearing Date: 07/12/2011 

MassHealth Rep.:  Eileen Smith Appellant Rep.:  

Hearing Location:  Revere 
MassHealth 
Enrollment Center  

  

 
Authority 

 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 
118E, Chapter 30A, and the rules and regulations promulgated thereunder. 
 

Jurisdiction 
 
Through a notice dated March 25, 2011, MassHealth denied the appellant's 
application for MassHealth benefits because MassHealth determined that the 
appellant’s countable assets were over the program limit.  (130 CMR 520.003; 130 
CMR 520.016(B); Exhibit 1).  The appellant’s representative this appeal in a timely 
manner on October 23, 2007.  (130 CMR 610.015(B); Exhibit 2; Exhibit 3).  Denial of 
assistance is valid grounds for appeal.   (see 130 CMR 610.032). 
 

Action Taken by MassHealth 
 
MassHealth denied the appellant’s application for MassHealth because 
MassHealth determined that the appellant’s countable assets were over the 
program limit.   
 

Issue 
 
Whether MassHealth was correct in determining that the appellant was not 
eligible for MassHealth because her countable assets were over the program limit. 
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Summary of Evidence 

 
The MassHealth representative, from the Revere MassHealth Enrollment Center, 
testified that MassHealth received an application for long-term care benefits on 
February 16, 2011.  The appellant was admitted into the long-term care facility on 
February 23, 2010 and requested a start date of December 16, 2010.  The 
MassHealth representative testified that there are two trusts that could have had 
an impact on the appellant’s eligibility for MassHealth.  The first was a trust in the 
name of the appellant’s husband which is the one at issue.  The second is a trust 
with a zero balance so is not at issue.  (Exhibit 6).  A copy of the trust at issue was 
incorporated into the hearing record as Exhibit 7.   The MassHealth representative 
also provided a copy of a legal opinion from the agency that was incorporated 
into the hearing record as Exhibit 8.   
 
The opinion issued by MassHealth’s legal department recommends counting the 
income and principal of both trusts in making an eligibility determination.  (Exhibit 
8).   The appellant’s husband is deceased.  Both the appellant and her husband 
created trusts in which they are the donor and trustee.1  The RW1 Trust is 
designated as revocable under Articles One and Eleven.  Article Three provides 
that the applicant is entitled to distributions of income and principal.  Article Four 
directs the distribution of the trust assets after the death of the applicant.  The 
appellant executed six amendments to the RW1 Trust, none of which altered her 
ability to revoke the trust or receive distributions from the trust.  (Exhibit 8).  The RW2 
Trust has no limitation on the Trustee’s discretion to make disbursements of 
principal to or on behalf of the applicant.  (Exhibit 8).   In their opinion, MassHealth 
relied on the regulations at 130 CMR 520.022 to conclude that the RW1 Trust is 
revocable so the income and principal are countable.  Additionally, MassHealth 
concluded that the RW2 Trust is a Medicaid Qualifying Trust and because there is 
no limitation on the Trustee for distributions of principal, the income and principal 
are countable in determining eligibility.  (Exhibit 8).    
 
The appellant was represented by counsel who appeared by telephone and 
presented a brief which was incorporated into the hearing record as Exhibit 5.    
Counsel for the appellant argued that the trust should not be classified as a 
Medicaid Qualifying Trust because it was not funded prior to the death of the 
appellant’s husband.  The trust was completely funded by the Estate of the 
appellant’s husband.  Counsel for the appellant acknowledged that the trustee 
has the discretion to determine if income and principal shall be paid to the 
appellant.  Counsel for the appellant noted that the Trustee has determined that 
no funds need to be applied for the care of the appellant because MassHealth 
                                            
1 The RW1 Trust is the one designated for the appellant wife and the RW2 Trust is the one designated for the 
appellant husband and is at issue on appeal.   



 

 Page 3 of Appeal No.:  1107693 

would properly cover those expenses.  (Exhibit 5).  The record was held open to 
give both parties the opportunity to review the legal memoranda submitted at the 
hearing and file responses.  (Exhibit 9).  A brief from MassHealth was incorporated 
into the hearing record as Exhibit 10 and a response from the appellant was 
incorporated into the hearing record as Exhibit 11.   
 
In the response brief submitted by MassHealth, the agency argues that the RW2  
Trust of 1986 was established by the appellant’s husband during his lifetime so is an 
inter vivos trust.  MassHealth argues that this is not a testamentary trust because 
the Trust was not created under the Last Will and Testament of the appellant’s 
spouse.  Instead, the will of the appellant’s spouse acknowledges the existence of 
the trust which was executed before the will.  (Exhibit 10).  MassHealth notes that a 
review of the trust supports a finding that the principal and income are countable 
to the appellant because it is a Medicaid Qualifying Trust.  (Exhibit 10).  
MassHealth notes that the evaluation of this trust is controlled by federal law which 
does not state that trusts established other than by will but funded by will shall be 
exempt from classification as a Medicaid Qualifying Trust.  (Exhibit 10).2   
 
In the response brief submitted by the appellant, counsel for the appellant argues 
that since the trust was funded by the will of the spouse, it cannot be classified as 
a Medicaid Qualifying Trust.  (Exhibit 11).   
  
 

Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. In 1986, the appellant’s spouse drafted a trust for his benefit, the RW2 Trust. 
 
2. In 1988, the appellant drafted a revocable trust for her benefit, the RW1 Trust. 
 
3. The trust of the appellant has a balance of zero. 
 
4. The trust of the appellant’s spouse was revocable during the lifetime of the 

donor. 
 
5. The trust of the appellant’s spouse was not funded during the life of the 

donor. 
 
6. The appellant’s spouse died in 1997. 

                                            
2 In their brief, MassHealth cites a section of federal law which was repealed in 1993.  Additionally, 
MassHealth cites a hearing decision and appeals court case in which a trust was funded prior to the death 
of the individual.   
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7. The will of the appellant’s spouse was probated in 1997 and an inventory 

determined that he had a total estate of $238,851.31. 
 
8. The appellant and the RW2 trust were the sole legatees of this estate. 
 
9. Funds from the estate of the appellant’s spouse were deposited into the 

trust. 
 
10. The trust was not funded prior to the death of the appellant’s spouse. 
 
11. The trust of the appellant’s spouse states that if the appellant survives her     

spouse, she is entitled to all of the income and so much of the principal as 
the Trustee may from time to time determine in order to provide for her 
proper care, maintenance, support, education and emergency needs. 

 
12. The trust of the appellant’s spouse has no limitation on the Trustee’s 

discretion to make disbursements of principal to or on behalf of the 
appellant.  

 
Analysis and Conclusions of Law 

 
The MassHealth regulations at 130 CMR 520.021 through 520.024 explain how to 
treat the principal of and payments from a revocable or irrevocable trust 
established by the individual or by the spouse.  (130 CMR 520.021).  The 
regulations at 130 CMR 520.024(A) also includes trusts established by other than 
the individual or spouse and trusts whether or not established by will. (130 CMR 
520.021).  In the event that a portion of 130 CMR 520.021 through 520.024 
conflicts with federal law, the federal law supersedes.  (130 CMR 520.021).   
 
MassHealth argues that trust at issue in this case was created before August 11, 
1993 so is governed by the regulations at 130 CMR 520.022.    
  
Pursuant to 130 CMR 520.022(A), the assets and income of an individual or 
spouse in a revocable trust are countable.  A Medicaid Qualifying Trust (MQT) is 
a revocable or irrevocable trust or similar legal device, created or funded by the 
individual or spouse, other than by a will, under which: 

 
(a)  the individual is a beneficiary of all or part of the discretionary 
or required payments or distributions from the trust; and 

 
(b) a trustee or trustees are permitted to exercise any discretion to 
make payments or distributions to the individual.  (130 CMR 
520.022(B)(1)).   
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The trust at issue is one that was funded by will.  Neither party disputed this fact.  
Instead of disputing the facts, MassHealth relies on a section of federal law 
which the current version of the United States Code indicates was repealed in 
1993 by Public Law 103-66, Title XIII,  § 13611(d)(1)(C) on August 10, 1993.   
MassHealth relies on this repealed federal law to argue that there is no provision 
in this federal law stating that trusts established other than by will but that are 
funded by will shall be exempt from classification as a Medicaid Qualifying Trust. 
 MassHealth notes that the fact that some assets are funded into a Trust by way 
of a Last Will and Testament is irrelevant, and such a finding has been upheld by 
Massachusetts Courts.  The case that MassHealth relies on in making this 
assertion is one in which a trust was funded prior to the death of the individual so 
was in existence at the time of death.  However, they do not dispute the 
evidence presented by the appellant that this trust was not funded until after the 
death of the individual.  A trust cannot be created without res.  Neither party 
presented evidence to demonstrate that this trust had res prior to the death of 
the appellant’s spouse.  Instead, both parties presented evidence to 
demonstrate that this trust was funded only by the estate of the appellant’s 
spouse.  Therefore, the trust was not created or funded except by will.   
 
The decision made by MassHealth was not correct.  The regulations at 130 CMR 
520.022 and 130 CMR 520.023 both apply to trusts or similar legal devices 
created or funded other than by will.  (130 CMR 520.022; 130 CMR 520.023).  This 
trust was funded by will.  Therefore, it is not a Medicaid Qualifying Trust.  (130 
CMR 520.022).   Additionally, the trust and transfer rules at 42 U.S.C. 1396p apply 
to trusts or similar legal devices created on or after August 11, 1993, that are 
created or funded other than by will.  (130 CMR 520.023)  As stated above, these 
rules do not apply to the trust at issue as it was funded by a will.   (130 CMR 
520.023).  While the regulations at 130 CMR 520.024 are general trust rules, they 
are not applicable to the trust at issue in this case as they refer to irrevocable 
trusts, trust rules for community residents, special needs and pooled trusts.  The 
decision made by MassHealth was not correct.   
 
This appeal is approved.   
 

Order for MassHealth 
 
Determine the appellant’s eligibility for MassHealth utilizing possible income from 
the trust interest but not considering it as a countable asset.    
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Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, 
you should contact your MassHealth Enrollment Center.  If you experience 
problems with the implementation of this decision, you should report this in writing 
to the Director of the Board of Hearings at the address on the first page of this 
decision. 
 
 
   
 Susan Burgess-Cox 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
MassHealth Representative: Ms. Charlene Mancusi 
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