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 APPEAL DECISION 
 

Appeal Decision: Approved; Remand Issue: Assets 

Decision Date: 12/6/11 Hearing Date: 10/25/2011 

MassHealth Rep.:  Paul Keegan Appellant Rep.:  

Hearing Location:  Revere MassHealth 
Enrollment Center 

  

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated March 15, 2011, MassHealth denied the appellant's application for 
MassHealth benefits because MassHealth determined that the appellant’s assets exceed the limit for 
MassHealth long term care coverage. (see 130 CMR 520.003 and exhibit 1).  The appellant’s 
representative filed this appeal in a timely manner on March 24, 2011. (see 130 CMR 610.015(B) 
and exhibit 2).  Denial of assistance is valid grounds for appeal (see 130 CMR 610.032). The 
hearing was originally scheduled for July 21, 2011, but was rescheduled to give the appellant’s 
representatives time to have a voluntary executrix appointed. (exhibits 5, 6) The appellant passed 
away on October 12, 2010 and a voluntary executrix was appointed by the Probate Court on August 
8, 2011. (exhibit 3)  The executrix of the appellant’s estate authorized the attorney to represent the 
appellant at the hearing. (exhibit 4) 
 
Action Taken by MassHealth  
 
MassHealth denied the appellant’s application for MassHealth long term care benefits. 
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003; 520.023, 
520.024, in determining that the appellant’s assets exceed the limit for MassHealth long term care 
coverage.   
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Summary of Evidence 
 
The appellant is deceased and was represented at the hearing by the attorney for the executrix of her 
estate.  The MassHealth representative testified that the appellant submitted an application for 
MassHealth long term care benefits on June 9, 2010; the appellant was admitted to the nursing 
facility on June 4, 2010 and the facility is seeking a July 7, 2010 start date for MassHealth 
coverage.  The appellant passed away on October 12, 2010. (testimony)  The MassHealth 
representative stated that the application was denied on March 15, 2011 based on real estate held in 
a trust that MassHealth deemed countable to the appellant.  The property at issue (hereafter “the 
property”) was placed into a trust (hereafter “the family trust”) and the appellant is the beneficiary 
of such trust. (testimony)  The MassHealth representative stated that he sent the family trust to 
MassHealth’s legal department and MassHealth determined that the property is countable because it 
is in the family trust.  MassHealth determined that even though the appellant was not the settler of 
the family trust, her assets were used to fund the trust. (see exhibit 11)  MassHealth cites to 130 
CMR 520.023(C)(1)(a) and stated that since there are circumstances under the family trust in which 
the trust assets can be made available to the appellant, the income and principal of the family trust 
are countable to the appellant. (exhibit 11)  The MassHealth representative stated that the total real 
estate assessment for the property, $398,000.00, is deemed a countable asset and thus the 
appellant’s assets exceed the $2,000.00 limit for MassHealth long term care coverage.    
 
The facts as set forth in the MassHealth legal memo are as follows.  The family trust is dated April 
25, 1996 and the settlors and trustees of the family trust are the appellant’s two daughters. (exhibit 
11)  The family trust provides that the trustees may pay over the appellant so much of the net 
income and principal for the appellant’s support, comfort, or happiness, as the trustees may 
determine in their sole discretion; the family trust also provides that as long as the trustees retain 
ownership of the property, the appellant may use and occupy the property as the trustees in their 
discretion shall determine; as long as both trustees are living, they have the right to alter, amend, or 
revoke the family trust in whole or in part. (exhibits 10, 11)  On June 30, 1996, the appellant’s 
daughters’ executed a deed transferring the property to themselves as trustees of the family trust. 
(exhibits 8, 11)  MassHealth notes that a mortgage discharge shows that the property was originally 
owned by the appellant and her husband. (exhibits 8, 11)  In the legal memorandum, MassHealth 
determines that even though the appellant’s daughters’ are named as settlors of the family trust, 
based on the mortgage discharge in the name of the appellant, the funding of the family trust was by 
way of the appellant’s real estate property.  (exhibit 11)  MassHealth argues that although the 
appellant is not designated as the settlor of the family trust, since it was her asset that funded the 
family trust, the appellant is deemed to have established the trust and because there is no provision 
giving the appellant the right to amend the family trust, MassHealth considers it an irrevocable 
trust. (exhibit 11)  MassHealth determined that because there are circumstances under which the 
family trust assets can be deemed available to the appellant, the family trust assets are countable to 
the appellant. (exhibit 11) 
 
The appellant’s representative submitted a copy of a Certificate of Title dated October 23, 1980, 
showing that the appellant’s two daughters were the owners of the property at issue here at least 
since 1980, and most likely since 1966. (exhibit 9)  A discharge of mortgage dated June 7, 1991 



 

 Page 3 of Appeal No.:  1108274 

notes that a mortgage was taken out on the property in June, 1966 by the appellant and her husband 
and such mortgage was discharged on June 7, 1991. (exhibits 8, 9)  By Quitclaim Deed dated June 
30, 1996, the appellant’s daughters, for consideration, transferred the property to themselves as 
trustees of the family trust. (exhibit 8)  The appellant’s daughters’ executed the family trust on May 
2, 1996 as settlors and trustees. (exhibit 10)  The family trust states that the appellant’s daughters 
made the Declaration of Trust as of April 25, 1996 and as settlors and trustees of the family trust, 
agreed that any property, insurance proceeds, rights and privileges transferred to themselves as 
trustees shall be held by the trustees upon the listed terms and conditions. (exhibit 10)  The family 
trust document provided that so long as both settlors were living, they had the right at any time to 
revoke the family trust. (exhibit 10)  The appellant is listed as a beneficiary of the family trust and 
the trustees had discretion to pay her income and principal from the family trust. (exhibit 10)  The 
trustees also had discretion to allow the appellant use and occupancy of real property held in the 
family trust. (exhibit 10)  A Release of Inheritance Tax Lien on Real Estate filed at the time of the 
appellant’s husband’s death shows that the appellant and her husband purchased the property in 
1942 but it appears to have been transferred to their two daughters in 1966; the Certificate of Title 
dated October 23, 1980 is not a deed showing a transfer of property, rather it is a document showing 
that the appellant’s two daughters are the owners of the property; the wording of the document 
seems to indicate that the actual transfer of the deed took place in 1966. (exhibit 9)  There was no 
dispute that the only asset in the family trust is the property. 
   
The hearing officer asked the MassHealth representative if the appellant would otherwise be 
eligible for MassHealth long term care coverage, if not for the family trust property being deemed 
countable, and the MassHealth representative stated that he believed she would be but he would 
need to review the case file to be certain.   
 
The appellant’s representative argued that the appellant was not the settlor of the family trust, rather 
her daughters are the settlors.  The appellant’s representative stated that while at some point the 
appellant may have had a legal interest in the property, the appellant’s daughters have had legal title 
to the property since at least 1980.  The appellant’s representative stated that the family trust is not a 
self settled trust pursuant to MassHealth regulations, but rather is a 3rd party trust pursuant to 130 
CMR 520.024(a).  The appellant’s representative argues that the regulation cited to by MassHealth, 
130 CMR 520.023(C)(1)(a), does not apply here because the family trust was not created by the 
appellant or her spouse.  The appellant’s representative noted that the family trust was established 
by a 3rd party and is revocable.  The appellant’s representative pointed out that 130 CMR 
520.024(a) refers to 3rd party irrevocable trusts.  The appellant’s representative explained that if 
either of the appellant’s daughters applied for MassHealth, this trust would be countable to them 
because it is revocable, however it is not countable to both the settlors and the appellant beneficiary. 
The appellant’s representative stated that if a 3rd party trust is revocable, the 3rd party, in this case 
the daughters, can take full control of the trust assets at any time.  The appellant’s representative 
stated that the property in the family trust should not be deemed countable to the appellant. 
 
The record was left open for a week to give the appellant’s representative the opportunity to submit 
the appointment of the voluntary executrix from the court.  An explanation and clarification 
confirming authority to represent the estate was submitted during the record open period. (exhibit 
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12)   
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. The appellant submitted an application for MassHealth long term care benefits on June 9, 
2010; the appellant was admitted to the nursing facility on June 4, 2010 and the facility is 
seeking a July 7, 2010 start date for MassHealth coverage.   

 
2. The appellant passed away on October 12, 2010.  

 
3. The application dated June 9, 2010 was denied on March 15, 2011 based on a finding of 

excess assets; such denial was timely appealed and at issue in this hearing. 
 

4. Sometime prior to 1980, the appellant and her spouse transferred property to their two 
daughters. 

 
5. On June 30, 1996, the appellant’s two daughters transferred the property by Quitclaim 

Deed to themselves as trustees of the family trust. 
 

6. The appellant’s two daughters are settlors of the family trust and executed the family trust 
on April 25, 1996; the appellant’s two daughters are also the trustees of the family trust. 

 
7. The family trust was funded by the transfer of property by the appellant’s daughters into 

the trust on June 30, 1996 and the property is the only asset in the family trust.    
 

8. The family trust provides that the trustees may pay over the appellant so much of the net 
income and principal for the appellant’s support, comfort, or happiness, as the trustees 
may determine in their sole discretion; the family trust also provides that as long as the 
trustees retain ownership of the property, the appellant may use and occupy the property as 
the trustees in their discretion shall determine. 

 
9. The family trust states that as long as both trustees are living, they have the right to alter, 

amend, or revoke the family trust in whole or in part; the family trust is revocable. 
 
Analysis and Conclusions of Law 
 
130 CMR 520.021 through 520.024 explains how to treat the principal of and payments from a 
revocable or irrevocable trust established by the individual or by the spouse. 130 CMR 
520.024(A) also includes trusts established by other than the individual or spouse and trusts 
whether or not established by will. In the event that a portion of 130 CMR 520.021 through 
520.024 conflicts with federal law, the federal law supersedes.  See 130 CMR 520.021. 
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In the present case, MassHealth relied on a mortgage discharge from 1991 in determining that the 
appellant was the owner of the property at issue here and thus the true settlor of the family trust.  
The facts do not support this determination.  Based on the Certificate of Title dated October 23, 
1980, the appellant’s two daughters were clearly the only owners of the property since at least 
1980 and perhaps even since 1966.  The Quitclaim Deed by which the property was transferred 
into the family trust in 1996 lists the appellant’s daughters as the only two owners of the 
property. Any transfer of the property from the appellant to her two daughters took place well 
before the 5 year look back period for disqualifying transfers. (see 130 CMR 520.019).  Because 
the appellant’s two daughters were the only owners of the property that made up the assets of the 
family trust, they in fact were the settlors of the family trust, not the appellant.  Because the 
family trust was established by other than the appellant or spouse, 130 CMR 520.024(A) is the 
applicable regulation in this case.   
 
520.024:  General Trust Rules 
 
130 CMR 520.024 applies to trusts whether or not established by will and whether or not established 
by the individual or spouse. 

 
(A)  Irrevocable Trust. 

(1)  The assets and income held in an irrevocable trust established by the individual 
or spouse that the trustee is required to distribute to or for the benefit of the 
individual are countable. 
(2) Payments from the income or principal of an irrevocable trust established by the  
individual or spouse to or for the benefit of the individual are countable. 
(3) The assets and income held in an irrevocable trust established by other than the 
individual or spouse that the trustee is required to distribute to the individual are 
countable. 
(4) Payments from the income or the principal of an irrevocable trust established by 
other than the individual or spouse to the individual are countable. 

 
(B) Home in Trust: Community-Based Individuals. For an applicant or member who is  
not a nursing-facility resident, the principal place of residence held in a revocable or 
irrevocable trust is a noncountable asset. A home that is not the principal place of 
residence is countable and not subject to the exemptions of 130 CMR 520.007(G)(2) 
while an asset of the trust. 
 
(C)  Home in Trust: Cure. 

(1)  If the MassHealth agency has denied or terminated MassHealth because the 
home or former home in trust is considered an excess asset, the MassHealth agency 
will rescind that action if the home or former home has been removed from the trust 
and returned to the nursing-facility resident in accordance with the full cure rules at 
130 CMR 520.019(K). 
(2)  When the home or former home is removed from a trust, as determined by the 
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MassHealth agency, the MassHealth agency will redetermine eligibility using the 
rules at 130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K). 
(3)  When the home or former home has been removed from the trust, the 
MassHealth agency may place a lien in accordance with 130 CMR 515.012. 
 

(D)  Repayment of Financial and Medical Assistance. An individual who has received 
or will be receiving payments from a third party as a result of an accident, injury, or 
other loss must first repay the MassHealth agency for medical assistance under 
M.G.L. c. 118E, § 22 and 42 U.S.C. 1396a(a)(25)(A) and (B) and the Department of 
Transitional Assistance for financial assistance under M.G.L c. 18, § 5G, even if such 
third-party payments have been or will be placed in a special-needs or pooled trust in 
accordance with 42 U.S.C. 1396p(d)(4). 
 
(E)  Waiver of the Trust Rules: Undue Hardship. When the MassHealth agency denies 
or terminates MassHealth due to excess assets, the individual may request, in 
accordance with 130 CMR 520.019(L), that the MassHealth agency rescind the denial 
or termination because such action would result in undue hardship. 
 
(F)  Verification of a Trust. The individual must provide the MassHealth agency with a 
copy of the trust or similar legal device or, when appropriate, a will and any 
information detailing investments, holdings, and distributions, as determined by the 
MassHealth agency. 
 
(G)  No Double Penalty. The MassHealth agency will apply the rules at 
130 CMR 520.019(N) to prevent double penalty. 

 
See 130 CMR 520.024.  
 
In the present case, the family trust is a revocable trust, thus 130 CMR 520.024(A) does not 
apply because that provision applies only to irrevocable trusts.  The appellant was not a 
community based individual, but rather was a nursing facility resident and thus 130 CMR 
520.024(B) does not apply in this case.  The provision at 130 CMR 520.024(C) addresses how to 
cure a home in trust when MassHealth determines that the home in trust or former home in trust 
is considered an excess asset.  Although the appellant lived in the property at issue here and it 
was her home, she did not own the property, rather her two daughters owned the property and 
allowed the appellant to live there.  See 130 CMR 520.007(G).  No cure is necessary here 
because the property in the family trust was not an asset of the appellant that was made 
unavailable by way of being placed in trust; the property was owned by her daughters.   
 
A revocable trust is a trust whose terms allow the grantor to take action to regain any of the 
property or funds in the trust.  See 130 CMR 515.001.  Accordingly, the appellant’s two 
daughters could regain the property in the trust at any time.  The provisions listed under 130 
CMR 520.024 make no mention of a revocable trust established by someone other than the 
applicant or spouse.  This is most likely because such a trust would have no guaranteed, 
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ascertainable benefit to the beneficiary because any distributions are at the trustees’ discretion 
and the trust could be revoked at any time.  Trustee discretion would not shield a revocable or 
irrevocable trust established by the applicant or spouse from being countable, but that is not the 
case here.  In the present case, two third parties (the appellant’s daughters) funded a revocable 
trust with their own assets and made appellant a beneficiary of the trust.  MassHealth regulations 
do not address how to treat a revocable trust established by a third person where the applicant is a 
discretionary beneficiary.  I determine that there is no way to ascertain the appellant’s countable 
income or assets here because the settlors can revoke at any time and in their discretion may 
chose not to disburse income or principal to the appellant.  Based on the specific facts in this case 
and the entirety of the applicable MassHealth regulations, the property held in the family trust is 
not countable to the appellant.  The appellant did not own the property for the relevant time 
period here and could not have settled or established the family trust with an asset she did not 
own.  MassHealth’s action is reversed and the appeal is approved.  The case is remanded back to 
MassHealth to make a determination of the appellant’s eligibility for MassHealth long term care 
coverage as of July 7, 2010 without counting the property in the trust as a countable asset.   
 
Order for MassHealth 
 
Rescind the notice dated March 15, 2011 and determine that the assets in the family trust, namely 
the property, are not countable to the appellant; determine eligibility for MassHealth long term care 
benefits as of July 7, 2010 without counting the property as a countable asset and issue a 
substantive notice to the appellant’s representatives.    
 
Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, you should contact 
your MassHealth Enrollment Center.  If you experience problems with the implementation of this 
decision, you should report this in writing to the Director of the Board of Hearings at the address on 
the first page of this decision. 
 
 
   
 Patricia Mullen 
 Hearing Officer 
 Board of Hearings 
  
 
cc: MassHealth Representative: Ms. Charlene Mancusi 
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