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Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated June 23, 2011, MassHealth denied appellant's application for 
MassHealth benefits because MassHealth determined she transferred assets of 
$131,555.18 which were disqualifying transfers creating a penalty of 480 days with the 
date of eligibility to be determined at a later date (130 CMR 520.019 and Exhibit A).  
Appellant’s representative, acting under the authority granted in a Decree of Appointment 
of Conservatorship dated 1/13/11, and her attorney filed this appeal in a timely manner on 
June 30, 2011 (130 CMR 610.015(B) and Exhibit A).  Denial of assistance is valid 
grounds for appeal (130 CMR 610.032).  
 
Action Taken by MassHealth 
 
MassHealth denied appellant’s application for MassHealth because MassHealth 
determined that her transfer of assets to a special needs trust was a disqualifying 
transfer.    
 
Issue 
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The issue is whether MassHealth was correct in determining that the transfer of 
$131555.18 into a special needs trust for appellant’s benefit after her 65th birthday 
constituted a disqualifying transfer.        
 
Summary of Evidence 
 
The MassHealth representative from the Taunton MassHealth Enrollment Center (MEC) 
testified that MassHealth received an application for long-term care benefits on 4/29/11 
(Exhibit B).  Appellant was admitted to the facility on 11/23/10. Appellant turned 65-years-
old on 1/15/11.  According to MassHealth’s legal memorandum, on January 13, 2011 the 
PLC Supplemental Needs Trust (hereinafter “trust”) was established (Exhibit C, p.1). 
Appellant is the primary beneficiary. The trust is irrevocable although it may be amended 
to conform to Medicaid requirements. Under the terms of the trust the trustee has 
discretion to distribute income and principal to appellant (see Exhibit C-A). Appellant’s 
brother and sister are her co-conservators and her co-trustees. Appellant’s attorney 
provided MassHealth with a list of resources transferred into the trust which total 
$256,512.64. Of these transfers, the only one which occurred before appellant’s 65th 
birthday was from Bank of America on 1/13/11 in the amount of $125,000. The 
MassHealth MEC representative stated that the difference was considered to be 
disqualifying transfers. He stated that MassHealth agrees that the trust is okay and 
appellant became disabled with an onset date of 11/06/10 by DES.   
 
Appellant’s attorney clarified appellant’s disability. Appellant was a nurse. She was shot in 
the head by her husband in the 1980’s and has been receiving social security disability 
ever since. The MassHealth representative agreed that Bendex shows appellant’s 
disability began on 2/01/89. Appellant’s attorney continued that appellant had been living 
alone in New Hampshire. She was involved in an auto accident in November. Her brother 
and sister discovered that appellant was totally unable to care for herself. No one knows if 
it was a result of the accident or, more likely, she had been that way for awhile and then 
was in the accident. In any case, her siblings brought her back to Massachusetts to the 
nursing home near her brother and applied for conservatorship. The earliest 
Massachusetts Court date for that application was 1/13/11 and the court approved it 
immediately (Exhibit A). That left little time before appellant’s birthday for the co-
conservators to sign and fund the trust which had been drafted in advance in anticipation 
of the court order. Between 1/13 and 1/15 the only asset that could be transferred to the 
trust was the Bank of America account.  
 
Since appellant owned property in New Hampshire, the Massachusetts court appointed 
conservators had to use that document signed on 1/13/11 to apply for guardianship of 
appellant in New Hampshire. That was authorized on 2/08/11 (Exhibit E). As soon as the 
guardianship was obtained, the guardians transferred the New Hampshire home into the 
trust on 2/15/11. In the list of transferred resources provided to MassHealth the home was 
valued at $90,200 which was from a tax assessment. That seemed high in the current 
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market so the conservators obtained an appraisal (Exhibit D). The property is actually 
only worth $60,000.  
 
Appellant’s attorney argued that exemptions to the trust rules at 130 CMR 520.023(D)(1) 
regarding special-needs trusts and pooled trusts state that trusts as defined at 130 CMR 
515.001 are not subject to the income and asset countability rules at 130 CMR 
520.019(J). Regulation 130 CMR 515.001 only uses the term “created” and is silent about 
funding. In this case, the trust was created and signed before appellant’s 65th birthday 
and it was also partially funded. She has done extensive research in the underlying 
federal law specifically 42 U.S.C. 1396p (p)(d)(4) and, again, the law is silent on the 
timing of the funding so long as the trust “contained assets of an individual under the age 
of 65” (Exhibit F, p.12 of 20). She argued that even the Social Security Administration 
cautions against reliance on the use of POMS which are only intended as guidance 
(Exhibit G). Appellant’s attorney argued that the funds were 100% unavailable and 
inaccessible to appellant to fund her trust until the courts in two states acted and then the 
authorizing documents could be acted upon by the various financial institutions. Lastly, 
appellant’s attorney argued that the transfer rules state permissible special-needs trusts 
that are created for the sole benefit of a permanently and totally disabled person who 
was under 65 years of age at the time the trust was created or funded (130 CMR 
520.019(D)(4)). In this case the trust was created and funded before appellant’s 65th 
birthday and was further funded after the inaccessible assets became assessable. She 
summarized that there were no disqualifying transfers in this case.  
 
The MassHealth representative did not argue the law. He provided this hearing officer 
with the Attorney Schelong’s legal memorandum (Exhibit C). Attorney Schelong cites 
POMS S1 01120.203(B)(1)(b) which states in relevant part: “Additions to or augmentation 
of a trust after age 65 …are not subject to (the non-countability) exception (for special-
needs trusts). Such additions may be income in the month added to the trust, depending 
on the source of the funds…and may be counted as resources in the following months…” 
(Exhibit C, p.3).  
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. Appellant has been disabled according to Social Security regulations since 2/01/89.  
 
2. Appellant was born on 1/15/46 and turned 65 on 1/15/11.  
 
3. Appellant was admitted to the nursing home on 11/23/10 and submitted her 

MassHealth long-term-care application on 4/29/11.  
 
4. The facility seeks eligibility from 3/13/11.  
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5. The PLC Supplemental Needs Trust was established on 1/13/11. Appellant is the 

primary beneficiary. The trust is irrevocable although it may be amended to conform 
to Medicaid requirements. Under the terms of the trust the trustee has discretion to 
distribute income and principal to appellant. Appellant’s brother and sister are her co-
conservators and her co-trustees. 

 
6. Appellant’s brother and sister applied for co-conservatorship at Norfolk Probate and 

Family Court and the Decree and Order was signed on 1/13/11 (Exhibit A).  
 
7. On 1/13/11 appellant’s court appointed co-conservators signed the trust document 

and funded it with $125,000 from a Bank of America account.  
 
8. MassHealth STIPULATES that the trust meets the requirements of a Special Needs 

Trust pursuant to 130 CMR 520.023(D)(1) and 515.001 and that the $125,000 
funding the trust before appellant turned 65 is not a countable asset and not a 
disqualifying transfer.  

 
9. Once the Massachusetts conservatorship was court authorized on 1/13/11 the 

conservators applied for guardianship in New Hampshire.  
 
10. New Hampshire granted guardianship on 2/08/11 (Exhibit E).  
 
11. The guardians granted for consideration appellant’s New Hampshire home to her 

trust by warranty deed and placed the deed in trust on 2/15/11 (Exhibit D).  
 
12. As of 2/15/11 appellant’s New Hampshire real estate was appraised at $60,000. The 

home is a 1991 Titan mobile home located on 1.3 acres with private well and septic 
(trailer parks not zoned for the area). The three comparables were also mobile 
homes with sale prices of $70,000, $42,000 and 93,000 (Exhibit D).  

 
13. The appraisal was done by a New Hampshire licensed and certified general 

appraiser with appraising experience since 1984.  
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14. Appellant’s remaining assets were transferred to the trust after appellant’s 65th 

birthday as follows:  
• Prudential insurance policy D43202400 3/04/11  $2436.44 
• Phoenix insurance policy 2277704 3/09/11  $11,975.00  
• Bank of America 004634147911 2/15/11 $3900.00 
• TD Bank North 924-15616773 3/24/11 $1010.00 
• TD Bank North 924-15616773 2/28/11 $1800.00 
• Dreyfus 0039-3360203320 2/02/11 $20,191.20 

                 $41,312.64 
 
Analysis and Conclusions of Law 
 
Real Estate Value 
 
I am assuming without deciding that appellant’s real estate in New Hampshire would 
have been a countable asset pursuant to 130 CMR 520.007(G)(1). When listing 
appellant’s assets that were transferred to the trust appellant’s attorney listed the value 
of the real estate at $90,200. This was based on the most recent tax assessment. The 
property was granted to the trust by warranty deed for consideration (but no dollar 
amount) pursuant to a court order on 2/15/11. Subsequently appellant’s conservators 
obtained an appraisal of the property. Pursuant to 130 CMR 520.007(G)(3)(b) if the 
applicant or member wishes to rebut the fair-market value determined by MassHealth, a 
comparable market analysis or a written appraisal of the value of the property from a 
knowledgeable source will establish the fair-market value. A knowledgeable source is a 
licensed real-estate agent or broker, a real-estate appraiser, an official of a bank, a 
savings-and-loan association, or a similar lending organization, or an official of the local 
real-estate tax jurisdiction. In this case MassHealth didn’t so much establish the value 
of $90,200 as accept appellant’s attorney’s numbers. Now an appraisal which I 
conclude was done by a knowledgeable and well qualified appraiser, has valued the 
property at $60,000. After reviewing the appraisal I conclude that the fair market value 
of the real estate was $60,000 on 2/15/11.   
 
Special Needs Trust 
 
Pursuant to 130 CMR 520.019(C) MassHealth considers any transfer during the 
appropriate look-back period by the nursing facility resident of a resource or interest in a 
resource, owned by or available to the nursing-facility resident for less than fair-market 
value a disqualifying transfer unless listed as permissible in 130 CMR 520.019(D), 
identified in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J). A disqualifying 
transfer may include any action taken that would result in making a formerly available 
asset no longer available (130 CMR 520.019(C)). Appellant was admitted to the nursing 
home on 11/23/10 and submitted her MassHealth application for long-term-care on 
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4/29/11. Between 1/13/11 and 3/24/11 her conservators transferred her assets into a 
special needs trust for her sole benefit in the total amount of $166,312.64 plus the real 
estate located in New Hampshire worth $60,000. The assets remain the corpus of the 
trust. Thus, the transfers at issue fall within the look-back period and are subject to 
consideration whether they were disqualifying transfers.   
 
Pursuant to 130 CMR 520.019(D), MassHealth considers the following transfers 
permissible. Additionally, transfers of resources made for the sole benefit of a particular 
person must be in accordance with federal law (130 CMR 520.019(D)).   
 

(1) The resources were transferred to the spouse of the nursing-facility 
resident or to another for the sole benefit of the spouse. A nursing-facility 
resident who has been determined eligible for MassHealth payment of 
nursing-facility services and who has received an asset assessment from 
the MassHealth agency must make any necessary transfers within 90 
days after the date of the notice of approval for MassHealth in accordance 
with 130 CMR 520.016(B)(3). 

(2) The resources were transferred from the spouse of the nursing-facility 
resident to another for the sole benefit of the spouse. 

(3) The resources were transferred to the nursing-facility resident's 
permanently and totally disabled or blind child or to a trust, a pooled trust, 
or a special-needs trust created for the sole benefit of such child. 

(4) The resources were transferred to a trust, a special-needs trust, or a 
pooled trust created for the sole benefit of a permanently and totally 
disabled person who was under 65 years of age at the time the trust was 
created or funded. 

(5) The resources were transferred to a pooled trust created for the sole 
benefit of the permanently and totally disabled nursing-facility resident. 

(6) The nursing-facility resident transferred the home he or she used as the 
principal residence at the time of transfer and the title to the home to one 
of the following persons: 

(a) the spouse; 
(b) the nursing-facility resident’s child who is under age 21, or 

who is blind or permanently and totally disabled; 
(c) the nursing-facility resident’s sibling who has a legal 

interest in the nursing-facility resident's home and was 
living in the nursing-facility resident’s home for at least one 
year immediately before the date of the nursing-facility 
resident’s admission to the nursing facility; or 

(d) the nursing-facility resident’s child (other than the child 
described in 130 CMR 520.019(D)(6)(b)) who was living in 
the nursing-facility resident’s home for at least two years 
immediately before the date of the nursing-facility 
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resident’s admission to the institution, and who, as 
determined by the MassHealth agency, provided care to 
the nursing-facility resident that permitted him or her to live 
at home rather than in a nursing facility. 

(7) The resources were transferred to a separately identifiable burial account, 
burial arrangement, or a similar device for the nursing-facility resident or 
the spouse in accordance with 130 CMR 520.008(F). 

  
At issue is the 65-year limit for creating or funding the Special-Needs Trust as described 
in 130 CMR 520.019(D)(4) above. Regulation 130 CMR 515.001 provides the definition 
as follows:  

 
Special-Needs Trust — a special-needs trust is one that meets all the following 
criteria as determined by the MassHealth agency. 

(1) The trust was created for a disabled individual under the age of 65. 
(2) The trust was created for the sole benefit of the individual by the 
individual's parent, grandparent, legal guardian, or a court. 
(3) The trust provides that the Commonwealth of Massachusetts will 
receive amounts remaining in the account upon the death of the individual 
up to the amount paid by the MassHealth agency for services to the 
individual. 
(4) When the member has lived in more than one state, the trust must 
provide that the funds remaining upon the death of the member are 
distributed to each state in which the member received Medicaid based on 
each state’s proportionate share of the total amount of Medicaid benefits 
paid by all states on the member’s behalf.  
(see also 42 U.S.C §1396(p)(d)(4)(A), Exhibit F). 

 
MassHealth has STIPULATED that the trust meets the above-stated definition and, 
further that appellant’s Bank of America asset of $125,000 which funded the trust two 
days before her 65th birthday is a permissible transfer and non-countable asset. 
MassHealth argues that the remaining assets which I calculate to be $101,312.64 
($41,312.64 + $60,000) are countable because they were additions to the trust after 
appellant turned 65.  
 
This hearing officer must give due consideration and weight to the MassHealth’s 
interpretation of its rules, policies and regulations (130 CMR 610.082(A)). MassHealth 
argues that federal social security guidelines, specifically POMS S1 01120.203(B)(1)(b) 
is dispositive on the matter even though the regulatory language is silent on the issue of 
additions or augmentations to an already created and funded special-needs trust after 
the beneficiary’s 65th birthday.  
 

Exception to Counting Medicaid trusts states in pertinent part: 
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Additions to or augmentation of a trust after age 65 (except as outlined below) are 
not subject to (the special-needs non-countability exception). Such additions may 
become income in the month added to the trust, depending on the source of the 
funds (see SI 01120.201J) and may be counted as resources in the following 
months under regular SSI trust rules 
Additions or augmentation do not include interest, dividends or other earnings of 
the trust or portion of the trust meeting the special needs trust exception. If the 
trust contains the irrevocable assignment of the right to receive payments from an 
annuity or support payments made when the trust beneficiary was less than 65 
years of age, annuity or support payments paid to a special needs trust are treated 
the same as payments made before the individual attained 65 and do not 
disqualify the trust from the special needs trust exception (Emphasis added).  
(SI 01120.203(B)(1)(b), Exhibit H). 
 
Earnings and Additions to Trusts states in pertinent part:  
Additions to the trust principal made directly to the trust are not income to the 
grantor, trustee or beneficiary. Exceptions to this rule are listed in SI 
01120.201J.1.c and S1 01120.201J.1.d.  
Certain payments are not assignable by law and, therefore are income to the 
individual entitled to receive the payments. Important examples include TANF; 
Railroad Retirement Board- administered pensions; Veterans pensions and 
assistance; Federal employee retirement payments (CSRS, FERS) administered 
by the Office of Personnel Management; Social Security title II and SSI payments; 
Private pensions under the Employee Retirement Income Security Act (ERISA)  
(SI 01120.201(J)(1)(b)(c), Exhibit I).  

 
In researching the POMS S1 01120.203(B)(1)(b) reference to SI 01120.201J to 
determine which additions may become countable income in the first month and 
countable assets thereafter I found that the exceptions to the non-countability rule did 
not refer back to special needs trust POMS SI 01120.203(B)(1)(b). Additionally, “the 
POMS states only internal SSA guidance. It is not intended to, does not, and may not 
be relied upon to create any rights enforceable by any party in a civil or criminal 
action…If the content of the POMS conflict with the Social Security Act, another 
relevant statute, SSA regulations, or Social Security Rulings, those authorities have 
priority over the POMS” (Exhibit G). The POMS cited by MassHealth does not conflict 
with the language of the regulations defining a permissible transfer and defining a 
special needs trust because the regulations and definitions are silent regarding 
additions to the trust after age 65. If SSA or MassHealth wished to draft the limitation 
regarding additions or augmentations to a special needs trust after age 65 it could have 
done so. Thus, I do not feel bound by POMS SI 01120.203(B)(1)(b) in reaching my 
decision in this very narrow set of facts.  
 
Inaccessible assets 
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Appellant’s circumstances are unique and compelling and unlikely to establish any 
precedent in future special needs trust cases.  

 
An inaccessible asset is an asset to which the applicant or member has no legal 
access. MassHealth does not count an inaccessible asset when determining 
eligibility for MassHealth for the period that it is inaccessible or is deemed to be 
inaccessible (130 CMR 520.006(A)).  
 
MassHealth considers accessible to the applicant or member all assets to which 
the applicant or member is legally entitled from the period beginning six months 
after the date of application or acquisition, whichever is later if the applicant or 
member cannot competently represent his or her interests, has no guardian or 
conservator capable of representing his or her interests, and the eligibility 
representative (which may include a provider) of such applicant or member is 
making a good-faith effort to secure the appointment of a competent guardian or 
conservator (130 CMR 520.006(C)(2)(a)).  

 
Although appellant has been disabled since at least 1989 she was never declared 
incompetent until after her recent auto accident in November 2010. When her family 
discovered her totally inability, in their words, to care for herself or make decisions 
about her needs they sought legal help to obtain guardianship and/or conservatorship. 
That process in the best of circumstances is slow. Appellant’s siblings acted with all due 
haste to obtain the Massachusetts decree and using that document obtain the New 
Hampshire decree. Nothing could be done for appellant until those documents were 
obtained. Had appellant been competent there would be no issue in this case. She 
could have created and funded the trust with all of her assets before her 65th birthday.  
Once the decrees were obtained, the assets remained inaccessible until the 
conservators/guardians could provide the appropriate documentation to the various 
banks and insurance companies to gain control of the assets. Throughout that time the 
assets were inaccessible and non-countable. MassHealth regulation provides a six-
month window for the competent guardian or conservator to act in these circumstances. 
The non-countable assets were transferred to the trust within 6 months and as soon as 
legally possible. I conclude that the period of inaccessibility suspends the 65th birthday 
deadline to fund appellant’s special needs trust. Thus, I conclude adding the New 
Hampshire real estate and the other assets of $41,312.64 to the trust after appellant’s 
65th birthday are not disqualifying transfers and, further, that the assets are now non-
countable under the terms of the PLC Supplemental Needs Trust. This appeal is 
APPROVED.  
 
Order for MassHealth 
 
Determine appellant’s eligibility for MassHealth based on the 4/29/11 application without 
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considering any transfers to the PLC Supplemental Needs Trust to be disqualifying 
transfers.    
  
 
Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, you 
should contact your MassHealth Enrollment Center.  If you experience problems with the 
implementation of this decision, you should report this in writing to the Director of the 
Board of Hearings at the address on the first page of this decision. 
 
 
   
 Suzanne Davis 
 Hearing Officer 
 Board of Hearings 
cc:  
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