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 APPEAL DECISION 
 

Appeal Decision: Approved Issue: 130 CMR 520.003, 
520.022 

Decision Date: 12/12/11 Hearing Date: 10/27/2011 

MassHealth Rep.:  Paul Keegan Appellant Rep.:  

Hearing Location:  Revere MassHealth 
Enrollment Center  

  

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated June 2, 2011, MassHealth denied the appellant's application for MassHealth 
benefits because MassHealth determined that appellant's assets held in trust are countable and 
exceed the limits of the MassHealth program (130 CMR 520.003, 520.022 and Exhibit 1).  
Appellant filed this appeal in a timely manner on June 23, 2011 (130 CMR 610.015 and Exhibit B). 
Denial of assistance is valid grounds for appeal (see 130 CMR 610.032).  The record was left open 
until November 17, 2011 to give the parties an additional opportunity to submit materials in support 
of their respective positions.   
 
Action Taken by MassHealth 
 
MassHealth denied the appellant's application for MassHealth based on excess assets.         
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.022, in determining 
that the trust at issue is a Medicaid Qualifying Trusts (MQT); and therefore trust assets are 
countable to appellant? 
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Summary of Evidence 
 
Appellant was admitted to a nursing facility on January 17, 2011 and applied for MassHealth on 
March 24, 2011 seeking a March 12, 2011 start date.  The MassHealth representative testified that 
appellant owns $262,314 in assets held in a trust.  He noted that the asset limit for the appellant’s 
family size is $2,000, thus the appellant’s assets exceed the limits of the MassHealth program.  The 
trust at issue was established on August 10, 1992 and is irrevocable (Exhibit 5, exhibit 1).  The 
MassHealth Legal Department reviewed the provisions of the trust, and submitted memoranda 
stating that the trustee had discretion under certain circumstances to distribute principal and income 
to the appellant, and that trust principal is therefore countable to appellant as the trust is a Medicaid 
Qualifying Trust (MQT) (Exhibit 4).   
 
The relevant provisions of the trust are found in Article Fifth, which provides, in pertinent part, as 
follows: 
 

Notwithstanding any of the provisions hereinabove or hereinafter set forth to the 
contrary, in the event that the Grantor or the Grantor’s spouse shall suffer a medical 
emergency or confinement to a nursing home or other long-term health facility 
within the period following any transfer of property by the Grantor to this Trust 
during which the Grantor or the Grantor’s spouse would be ineligible to receive 
Medicaid benefits by reason of such transfer, or the thirty (30) month period 
following such transfer, whichever is shorter (hereinafter referred to as the 
“emergency distribution period”) the Trustee is authorized to distribute to or for the 
benefit of the Grantor or the Grantor’s spouse during the emergency distribution 
period only, such amounts of the principal of this Trust not exceeding in the 
aggregate the fair market value of the property so transferred, determined as of the 
date of such transfer, as the Trustee in its sole discretion shall deem necessary or 
appropriate to defray the expenses incurred in connection with the said emergency 
or confinement.  Upon an after the expiration of the emergency distribution period, 
the Trustee shall in no event distribute to or for the benefit of the Grantor or the 
Grantor’s spouse any of the principal of the Trust remaining from the property 
transferred to the Trust by the Grantor which initiated said emergency distribution 
period, provided that each subsequent transfer of property to the Trust by the 
Grantor shall initiate a new emergency distribution period subject to the provisions 
hereinabove set forth, and further provided that the Trustee shall in no event 
distribute to or for the benefit of the Grantor any of the principal of this Trust 
attributable to a transfer of property to the Trust by any person other than the 
Grantor. 
 

(Exhibit 5, exhibit 1). 
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MassHealth relies on 130 CMR 520.022, 130 CMR 520.024, and Cohen v. Comm'r of the Div. of 
Medical Assistance, 423 Mass. 399 (1996) in determining that trust assets are countable.  
Specifically, MassHealth asserts that the language of the Trust is designed to thwart Medicaid 
eligibility rules, and because Trust principal could have been distributed to appellant up to 30 
months after the Trust was created, Trust assets are countable to appellant. 
 
Appellant was represented by her attorney.  Appellant’s attorney asserts that the plain language of 
the Trust prohibits distributions of principal after the expiration of the emergency distribution 
period – the shorter of 30 months following a transfer to the Trust or a period of ineligibility for 
Medicaid by reason of such transfer.  The trustee had discretion to distribute principal during this 
period of time, but this discretion terminated at the end of the emergency distribution period.  As 
such, he argues that there are no longer any circumstances under which the trustee can make 
discretionary distributions of principal to the appellant (Exhibit 5). 
 
The appellant’s attorney argues that the Cohen decision deals specifically with four trusts in which 
the trustees had ongoing discretion as to distributions of principal.  He argues that none of the trusts 
discussed in Cohen used language similar to that in the Trust at issue, and none fixed the 
termination of the discretion to distribute principal at a specific point in time.  The appellant’s 
attorney further argues that the Health Care Financing Administration (HCFA), the federal agency 
responsible for issuing regulations implementing federal health care law, issued Transmittal Letter 
No. 64 to assist states in implementing OBRA 1993, a federal law that deal with the treatment of 
trusts and transfers of assets for Medicaid purposes.  Transmittal Letter No. 64 states, in pertinent 
part: 
 
3259.6.C Irrevocable Trust – Payments From All or Portion of Trust Cannot, under Any 
Circumstances, Be Made to or for the Benefit of the Individual.  When all or a portion of the corpus 
or income on the corpus of a trust cannot be paid to the individual, treat all or any such portion or 
income as a transfer of assets for less than fair market value, per instructions in sec. 3258ff. 
 
In treating these portions as a transfer of assets, the date of the transfer is considered to be: 
 

•  The date the trust was established; or, 
• If later, the date on which payment to the individual was foreclosed. 

 
(Exhibit 5, exhibit 7). 
 
Appellant’s attorney argues that the Transmittal Letter specifically anticipates situations in which 
principal may be available to the applicant and then, at a later date, distributions of principal will be 
foreclosed (Exhibit 5).   
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The MassHealth Legal Department responded to appellant’s attorney’s memorandum of law 
(Exhibit 7).  The attorney argues that an application of Medicaid law compels inclusion of the 
entirely of the trust assets at issue as countable to appellant.  She compares the Trust language at 
issue in this case to the Cohen trusts, as it attempts to cut off trust assets in order to preserve 
Medicaid eligibility.  Because “there is any state of affairs, at any time during the operation of the 
trust, that would permit the trustee to distribute trust assets to the grantor,” those assets should be 
countable.  Lebow v. Comm’r of the Div. Of Med. Assistance, 433 Mass. 171, 172 (2000).  She 
argues that one of the trusts analyzed in Cohen (the Comins trust) mirrors the provisions in the 
Trust at issue here (Exhibit 7).   
 
Appellant’s attorney submitted a supplemental memorandum of law in a timely manner, 
distinguishing the Lebow case and further arguing in support of appellant’s position. (Exhibit 9). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. Appellant was admitted to the nursing facility on January 17, 2011 and applied for 
MassHealth on March 24, 2011 seeking a March 12, 2011 start date.   

 
2. The Trust at issue was established on August 10, 1992 and is irrevocable (Exhibit 5, exhibit 

1).   
 

3. Trust assets are valued at $262,314. 
 

4. Article Fifth of the Trust, provides in pertinent part as follows: 
 

Notwithstanding any of the provisions hereinabove or hereinafter set forth to 
the contrary, in the event that the Grantor or the Grantor’s spouse shall suffer 
a medical emergency or confinement to a nursing home or other long-term 
health facility within the period following any transfer of property by the 
Grantor to this Trust during which the Grantor or the Grantor’s spouse would 
be ineligible to receive Medicaid benefits by reason of such transfer, or the 
thirty (30) month period following such transfer, whichever is shorter 
(hereinafter referred to as the “emergency distribution period”) the Trustee is 
authorized to distribute to or for the benefit of the Grantor or the Grantor’s 
spouse during the emergency distribution period only, such amounts of the 
principal of this Trust not exceeding in the aggregate the fair market value of 
the property so transferred, determined as of the date of such transfer, as the 
Trustee in its sole discretion shall deem necessary or appropriate to defray the 
expenses incurred in connection with the said emergency or confinement.  
Upon an after the expiration of the emergency distribution period, the Trustee 
shall in no event distribute to or for the benefit of the Grantor or the Grantor’s 
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spouse any of the principal of the Trust remaining from the property 
transferred to the Trust by the Grantor which initiated said emergency 
distribution period, provided that each subsequent transfer of property to the 
Trust by the Grantor shall initiate a new emergency distribution period subject 
to the provisions hereinabove set forth, and further provided that the Trustee 
shall in no event distribute to or for the benefit of the Grantor any of the 
principal of this Trust attributable to a transfer of property to the Trust by any 
person other than the Grantor. 

 
Analysis and Conclusions of Law 
 
130 CMR 520.022 applies to trusts or similar legal devices created before August 11, 1993 and defines 
a Medicaid Qualifying Trust, in pertinent part, as follows: 
 

(B)  Medicaid Qualifying Trust. 
 
(1)  A Medicaid qualifying trust is a revocable or irrevocable trust or similar legal 
device, created or funded by the individual or spouse, other than by a will, under 
which: 
 
(a)  the individual is a beneficiary of all or part of the discretionary or required 
payments or distributions from the trust; and 
 
(b)  a trustee or trustees are permitted to exercise any discretion to make payments 
or distributions to the individual.   
 
(2)  The maximum amount of payments or fair-market value of property that may 
be permitted under the terms of the trust to be distributed to the individual 
assuming the full exercise of discretion by the trustee or trustees for the 
distribution of the maximum amount to the individual is countable in the 
determination of eligibility. 

 
Appellant’s attorney asserts that the plain language of the Trust prohibits distributions of principal 
after the expiration of the emergency distribution period – the shorter of 30 months following a 
transfer to the Trust or a period of ineligibility for Medicaid by reason of such transfer.  The trustee 
had discretion to distribute principal during this period of time, but this discretion terminated at the 
end of the emergency distribution period.  As such, he argues that there are no longer any 
circumstances under which the trustee can make discretionary distributions of principal to the 
appellant (Exhibit 5).  It seems clear (as MassHealth asserts) that the Trust language under Article 
Fifth was drafted with the intent of protecting the appellant in the event she was institutionalized 
within the 30-month look back period in effect at the time.  However, while Cohen states that the 
maximum amount available under any circumstance which allows for discretionary disbursement is 
determinative, in this case, there are no longer any circumstances under which the trustee can make 
a discretionary disbursement of principal to appellant.   
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The Cohen court addressed exculpatory clauses where the trust language allowed for disbursements 
of principal and income unless such would render the beneficiary ineligible for public assistance.  
While the language in this case would properly be considered exculpatory during the period of time 
the trustee could exercise discretion, the trustee no longer has the requisite “peppercorn of 
discretion” to disburse principal to the appellant, and has not had that discretion since the expiration 
of the emergency distribution period.  Thus, the trustee’s discretion to make payments to appellant 
from principal terminated no later than February 1995.  I do not find any language in Cohen that 
leads to the conclusion that trustee discretion that existed in the past continues in the future 
regardless of an intervening event that terminates that discretion.1   
 
I find that Guerriero v. Comm'r of the Div. of Medical Assistance, SJC Docket No. SJC-08194 
(April 3, 2001) is on point and instructive in analyzing the case at hand.  In Guerriero, the court 
held that the execution of an irrevocable waiver did not merely “limit” the trustee’s discretion; it 
deprived the trustee of any legal discretion to pay any part of the trust principal to the MassHealth 
applicant (Exhibit 8).  In similar fashion, the language of Article Fifth in the Trust at issue here 
serves to deprive the trustee of any legal discretion to distribute principal to appellant no later than 
February 1995.  As this period has long since expired, I find that by the terms of the Trust, the 
trustee does not have any discretion to make payments of principal to appellant; and therefore, the 
trust is not a Medicaid Qualifying Trust, and trust assets are not countable to appellant in 
determining MassHealth eligibility.        
 
The appeal is APPROVED. 
 
Order for MassHealth 
 
Rescind the notice of denial dated June 2, 2011.  Determine appellant’s eligibility for MassHealth 
long-term care benefits excluding assets held in the August 10, 1992 irrevocable trust; and notify 
appellant of that determination. 
    

                                            
1 MassHealth argues that the Comins trust, discussed in the Cohen decision, contains similar language to the Trust 
here.  The MassHealth attorney argues that the Comins trust required the trustee to pay income to the settlors until 
they became institutionalized, at which point the trustee had discretion to pay income only to the extent necessary to 
provide benefits not otherwise available from other sources.  The trustee also has discretion, until a certain point in 
time, to pay from principal, amounts necessary to provide the settlors with benefits not available from other sources. 
 The Court ruled that because the entirety of the income and principal could, in the fill exercise of the trustee’s 
discretion, be paid to the settlors, the trust assets were countable.   As argued by appellant’s attorney, however, the 
trustee was permitted to distribute principal until the later of two events occurred; 30 months from the establishment 
of the trust or during any period when a beneficiary was not institutionalized (i.e. if the beneficiary left the nursing 
home).  Therefore, there existed circumstances post-institutionalization under which distributions could occur.  
Those circumstances do not exist in the Trust at issue here.  
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Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, you should contact 
your MassHealth Enrollment Center.  If you experience problems with the implementation of this 
decision, you should report this in writing to the Director of the Board of Hearings at the address on 
the first page of this decision. 
 
   
 Sara E. McGrath 
 Hearing Officer 
 Board of Hearings 
  
cc: 
MassHealth Representative: Charlene Mancusi, Revere MassHealth Enrollment Center Appeals 
Coordinator 
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