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Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated June 24, 2011 MassHealth denied the appellant's long term care (LTC) 
application for MassHealth benefits because the appellant failed to timely provide verifications as 
provided. (see 130 CMR 516.001 and exhibit 1).  The appellant filed this appeal in a timely manner 
on July 12, 2011 (see 130 CMR 610.015(B) and exhibit 2).   
 
Through a notice dated August 3, 2011 MassHealth denied the appellant’s LTC application due to 
her assets being in excess of the program limits. (see 130 CMR 520.003, 520.007, 520.023 and 
exhibit 3).  The appellant filed this appeal in a timely manner on July 12, 2011 (see 130 CMR 
610.015(B) and exhibit 4).   
 
Denial of assistance is valid grounds for appeal (see 130 CMR 610.032). 
 
Action Taken by MassHealth  
 
MassHealth denied the appellant’s LTC application.  
 
 
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, 520.007 and 
520.023, in denying the appellant’s LTC application.   
 
Summary of Evidence 
 
A MassHealth representative testified that on March 11, 2011 MassHealth received a long term 
care (LTC) application on behalf of the appellant.  By way of background, on March 15, 2011 
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MassHealth sent a request for verification due on or before April 15, 2011. (exhibit 13).  The 
requested verifications were not timely received and through a notice dated April 28, 2011 
MassHealth denied the appellant LTC applications for failure to timely provide verifications as 
requested. (exhibit 14).  This denial was not timely appealed and is not at issue today.  On May 26, 
2011 MassHealth received additional information and the appellant’s LTC application was re-
stamped on May 26, 2011.  On June 3, 2011 MassHealth sent a request for verification due on or 
before June 24, 2011. (exhibit 15).  The requested verifications were not timely received and 
through a notice dated June 24, 2011 MassHealth denied the appellant LTC applications for failure 
to timely provide verifications as requested. (exhibit 1).  This denial was timely appealed.  On July 
14, 2011 MassHealth received a new LTC application on behalf of the appellant.  Thereafter, the 
appellant provided all of the requested verifications and it was determined that her assets exceeded 
allowable program limits.  The appellant was notified of this through a notice dated June 24, 2011. 
(exhibit 3). The appellant is 91 years old and her spouse is 87 years old.  The appellant entered the 
nursing facility on December 17, 2010.  The nursing facility is seeking eligibility effective April 18, 
2011. 
 
The MassHealth representative continued that among the items verified was a revocable trust that 
was established by the appellant and her spouse in June 1994 [herein referred to as the “Trust”].  
This Trust is countable and in support of its position, MassHealth submitted a Legal Memorandum 
from its Legal Unit.1 (exhibit 8).  On June 6, 1994, the appellant and her spouse, for nominal 
consideration, transferred their real estate located in Lawrence, Massachusetts to the Trustees of the 
Trust.  The Trustees of the Trust are the appellant and her spouse.   
 
The Memorandum from the MassHealth Legal Unit states that the language of the Trust reads as 
follows: The Trustees are to hold all Trust property for" ... the sole benefit of the individuals or 
entities listed in the Schedule of Beneficiaries in proportions stated in said Schedule ... " (Trust, §1). 
Section 2.3 states that any person dealing with the Trust or Trustee may rely without further inquiry 
on a certificate signed by the persons appearing from the records of the Registry of Deeds to be the 
Trustees.  Section 3.2 states that the Trust may be amended or terminated at the direction of all of 
the beneficiaries.  Pursuant to Section 3.3, any Trustee may become a Beneficiary, and further that 
if a sole Trustee and sole Beneficiary are one in the same person, legal and equitable title shall 
merge.  Section 5 reiterates that the Trust may be terminated, at which time the Trust property shall 
be transferred, subject to all encumbrances, to the Beneficiaries as tenants in common. (exhibit 8).   
The Schedule of Beneficiaries states that the appellant and her husband are the joint beneficiaries 
for life and that their percentage of beneficial interest is 100%.  The remainder beneficiaries are her 
two sons, each with a 50% interest.  The Schedule of Beneficiaries was signed by the appellant and 
her spouse as "co-life tenant." (exhibit 8).   
 
MassHealth’s legal memorandum continued that in order to receive long-term care or nursing home 
benefits, an individual may not have more than $2,000.00 in countable assets. (see 130 CMR 
520.003(A)(1)).  Countable assets are all assets that must be included in an eligibility 
determination, and the applicant must verify the total value of all countable assets. (see 130 CMR 

                                            
1 A copy was provided to Counsel for the appellant.  
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520.007).  Countable assets include, among others, funds in bank and investment accounts, stocks, 
bonds, life insurance policies, and real estate. (see 130 CMR 520.007(B); 130 CMR 520.007(G); 42 
US.C. § 1396p(e)(5) and 20 CFR § 416.1201(a)). (exhibit 8).   
 
In 1994, the appellant and her spouse transferred their Lawrence, Massachusetts real estate to 
themselves as Trustees of the Trust.  The appellant and her husband, therefore, established the 
self-settled trust and are both the Trustees and Settlors.  Under 42 US.C. §1396p(d)(2)(A), an 
individual shall be considered to have established a trust if assets of the individual were used to 
form all or part of the corpus of the trust and if the trust was created other than by Will.  The 
appellant and her spouse are the Settlors, Trustees, and according to the Schedule of Beneficiaries 
also hold 100% of the beneficial interest in the Trust.  Thus, the appellant and her spouse are the 
vested lifetime beneficiaries of the Trust; and the interest of the remainder beneficiaries are, at best, 
merely contingent.  Pursuant to §3.3, and general law governing trusts, if a sole Trustee and sole 
Beneficiary are one in the same person, legal and equitable title shall merge.  The appellant and her 
spouse are the sole Trustees and sole Beneficiaries, therefore they hold both legal and equitable title 
as owners of the Trust assets and such assets are countable. (see 130 CMR 520.007). (exhibit 8).   
 
The agency’s legal opinion continues that as the 100% lifetime beneficiaries of the Trust, the 
applicant and her husband have the authority, pursuant to §3.2 and 5 of the Trust, to terminate the 
Trust.  Therefore, the Trust is a revocable trust, and under 130 CMR 520.023(B) the principal and 
income of a revocable trust is fully countable.  Even if the Trust were considered irrevocable, it is 
nonetheless countable because there are circumstances under which the Trust assets can be made 
available to the applicant and her husband and federal Medicaid law dictates that the portion of a 
trust attributable to the assets of an applicant shall be considered available. (130 CMR 520.023(C); 
42 D.S.C. § 1396p(d)(2)(B)). (exhibit 8).   
 
Under 42 U.S.C. § 1396p(d)(2)(B), the portion of the Trust attributable to the assets of the 
appellant shall be considered available.  The real property that the appellant and community 
spouse transferred into the Trust is, under Medicaid law, considered an available, and a countable 
asset. (exhibit 7).  The current value of the home is $230,000.00 which exceeds the allowable 
asset limit of $2,000.00 for MassHealth eligibility. 
 
The appellant was represented by one of her son MB/POA and Attorney Thomas F. Caffrey who 
asserted that the Trust is not countable because the appellant along with the community spouse only 
reserved a life estate interest in the property.  When establishing the Trust, the appellant relied upon 
Eligibility Operations Memo 07-18 (EOM 07-18) which relates to calculating the value of a life 
estate or remainder interest in real estate. (exhibit 9).  Counsel for the appellant continued that at the 
time the Trust was created the property value was assessed at $89,780.00. (exhibit 7, tab D).  The 
appellant’s 50% share of the joint life estate is 50% of the assessed value ($89,780.00) or 
$44,890.00.  The appellant was born in 1920 and was 74 years of age in 1994 at the time the Trust 
was established.  Utilizing Table S (8.4) as referred to in EOM 17-18, the appellant’s life estate 
interest is valued at a percentage of .54554. (exhibit 7, tabs E & F).  Counsel for the appellant 
continued that as applied to the appellant, the value of the appellant’s life estate interest is 
$24,489.29 ($44,890.00 x .54554 = $24,489.29).  As such, the appellant’s countable assets should 
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have been $24,489.29 and not $230,000.00 as indicated by MassHealth.  When correctly calculated, 
the appellant’s total countable assets are $90,990.29 and not $296,501.00 as determined by 
MassHealth.  Of this amount, the community spouse is entitled to retain up to $109,560.00 of the 
assets which then puts the appellant within the asset limit of $2,000.00 for MassHealth eligibility. 
(exhibit 7). 
 
Counsel for the appellant continued that MassHealth should be relying of the home’s assessed value 
back in 2004 when the Trust was created and not present day values as indicated by MassHealth.  
Counsel continued that MassHealth is incorrect in determining that the Trust is revocable and thus 
countable.  The appellant and her spouse cannot on their own volition revoke the Trust.  Permission 
would be needed from not only the appellant and her spouse but also from the two remaining 
beneficiaries; that is the two sons.    
 
The hearing record remained open until December 2, 2011 for Counsel for the appellant to submit a 
Memorandum of Law in support of the appellant’s and also to respond to the MassHealth’s Legal 
Memorandum and until December 16, 2011 for MassHealth to respond. (exhibit 9).  On December 
7, 2011 the Board of Hearings (the Board) received documentation from Counsel for the appellant.2 
(exhibit 11).  The hearing record was re-opened to accept this submission and the hearing record 
open period was extended according to allow MassHealth to respond.3   
 
In his submission, Counsel for the appellant indicated that the appellant and her spouse have lived 
in the home at issue since November 1956 when they took title as joint tenants.  In June 1994, the 
appellant and her spouse established the Trust and transferred their home into the Trust.  The 
appellant and her spouse, as beneficiaries of the Trust, retained a life estate interest in the home 
with each of their two sons, son MB and DB, named as remaindermen.  Counsel asserted that the 
appellant created a real estate trust whereby all actions by the Trustees, the appellant and her 
spouse, had to be made by “all the beneficiaries”, i.e., the appellant, her spouse and their two sons 
MB and DB.   
 
Counsel continued that at no place in the trust instrument is it described as revocable.  In fact, 
throughout the document it is clear that only with the action of all four beneficiaries can the terms 
be altered or the trust terminated.  More than 17 years have elapsed since the appellant and her 
spouse gave their sons the remainder interest in the home.  The appellant’s spouse still lives in the 
home and the trust document meets the definition of a life estate as set forth in 130 CMR 515.001.  
                                            
2 In his submission, Counsel for the appellant states that he “requested 30 days to file a supportive memorandum but 
was urged by the hearing officer to file it by December 2, 2011.”  At hearing, the hearing officer inquired as to why a 
30 day timeframe was needed, i.e., due to personal reasons, days out of the office, trial scheduled, etc.  Counsel 
opted for an earlier timeframe and December 2, 2011 was selected as the submission date for Counsel.  
3 The record open form states “To be considered timely, your submission to the Hearing Officer must be received by 
the due date.  If a party needs more time to make its submission, you may request an extension.  All requests (1) must 
be made IN WRITING and sent to the Hearing Officer and all other parties listed above [on the Record Open form], 
(2) must be received no later than the DAY BEFORE the due date of the submission and must state in detail the 
specific reasons why an extension is needed. (see exhibit 9).  At hearing, Counsel for the appellant was provided an 
opportunity to review the form prior to signing it indicating that he “understands and agrees” to the terms of the 
record open form. (Id.).  A request for an extension was not received in accordance with such terms.   
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Counsel asserted that pursuant 130 CMR 520.019(F), a determination of intent fairly made would 
refute the period of ineligibility applied in this case and if ever a case constituted undue hardship as 
described in 520 CMR .007(11)(a)4, it is this case.  To leave the current MassHealth denial in place 
would cause the other owner, the appellant’s spouse, to lose his housing by sale of the residence. 
(exhibit 11).  
 
On December 15, 2011 responded that nothing in Counsel for the appellant's submission alters the 
legal opinion submitted at the hearing. (exhibit 12). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. On March 11, 2011 MassHealth received a LTC application on behalf of the appellant.   
 

2. On March 15, 2011 MassHealth sent a request for verification due on or before April 15, 
2011. (exhibit 13).   

 
3. The requested verifications were not timely received and through a notice dated April 28, 

2011 MassHealth denied the appellant LTC applications for failure to timely provide 
verifications as requested. (exhibit 14).   

 
4. This denial was not timely appealed. 

 
5. On May 26, 2011 MassHealth received additional information and the appellant’s LTC 

application was re-stamped for this date; May 26, 2011.   
 

6. On June 3, 2011 MassHealth sent a request for verification due on or before June 24, 2011. 
(exhibit 15).   

 
7. The requested verifications were not timely received and through a notice dated June 24, 

2011 MassHealth denied the appellant LTC applications for failure to timely provide 
verifications as requested. (exhibit 1).   

8. This denial was timely appealed.   
 

9. On July 14, 2011 MassHealth received a new LTC application on behalf of the appellant.   
 

10. Thereafter, the appellant provided all of the requested verifications and it was determined 
that her assets exceeded allowable program limits.   

 
11. Through a notice dated August 3, 2011 MassHealth denied the appellant’s LTC application 

due to her assets being in excess of the program limits. (exhibit 3).  

                                            
4 The correct citation is 130 CMR 520.007(11)(a). 
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12. The appellant is 91 years old and her spouse is 87 years old.   

 
13. The appellant entered the nursing facility on December 17, 2010.   

 
14. The nursing facility is seeking eligibility effective April 18, 2011. 

 
15. At issue is a trust that was established in 1994. 

 
16. On June 6, 1994, the appellant and her spouse, for nominal consideration, transferred their 

real estate located in Lawrence, Massachusetts to the Trustees of the Trust.   
 

17. The sole Trustees of the Trust are the appellant and her spouse.   
 

18. The Schedule of Beneficiaries was signed by the appellant and her spouse as "co-life 
tenant." (exhibit 7).   

 
19. The Schedule of Beneficiaries states that the appellant and her husband are the joint 

beneficiaries for life and that their percentage of beneficial interest is 100%. (exhibit 7).   
 

20. The remainder beneficiaries are the appellant’s two sons, son MD and DB, each with a 50% 
interest. (exhibit 7).   

 
21. The current value of the home is $230,000.00. 

 
22. Section 3.1 of the Trust states: 

 
“The term “Beneficiaries” shall mean the persons and entities listed as Beneficiaries in 
the Schedule of Beneficiaries and in such revised Schedule of Beneficiaries, from time 
to time hereafter executed and delivered as provided above and the respective interests 
of the Beneficiaries shall be as therein stated.” 

 
 
 
 

23. Section 3.2 of the Trust states: 
 

“Decisions made and actions taken hereunder (including without limitation, amendment 
and termination of this Trust; appointment and removal of Trustees; directions and 
notices to Trustees; and execution documents) shall be made or taken, as the case may 
be, by all the Beneficiaries.” 

 
24. Section 5.1 of the Trust states:  
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“This trust may be terminated at any time by notice in writing from all of the 
Beneficiaries, provided that such termination shall be effective only when a certificate 
thereof signed by the Trustees, shall be recorded with the Registry of Deeds.”  

 
25. Section 5.2 of the Trust states: 

 
“In the case of any termination of the Trust, the Trustees shall transfer and convey the 
specific assets constituting the Trust Estate, subject to any leases, mortgages, contracts of 
other encumbrances on the Trust Estate, to the Beneficiaries as tenants in common in 
proportion to their respective interests hereunder, or as otherwise directed by all of the 
Beneficiaries, provided, however, the Trustees may retain such portion thereof as in their 
opinion necessary to discharge any expense or liability, determined or contingent, of the 
Trust.  

 
26. Section 6.1 of the Trust states: 

 
“This Declaration of Trust may be amended from time to time by an instrument in 
writing signed by all of the Beneficiaries and delivered to the Trustees, provided in each 
case that the amendment shall not become effective until the instrument of amendment 
or a certificate setting forth the terms of such amendment, signed by the Trustees, is 
recorded with the Registry of Deeds. 

 
27. The sole beneficiaries of the Trust are the appellant and her spouse. 

 
28. The terms of the Trust allow of the Trust to be terminated and/or amended at any time by 

notice in writing by all of the Beneficiaries. (see exhibit 7). 
 

29. The Schedule of Beneficiaries may be revised. 
 
 
 
 
 
 
 
Analysis and Conclusions of Law 
 
The total value of countable assets owned by or available to individuals applying for or receiving 
MassHealth Standard, Essential, or Limited may not exceed $2,000.00 for an individual. (see 130 
CMR 520.003(A)).  The treatment of a married couple's assets when one spouse is 
institutionalized is described in 130 CMR 520.016(B) which states that the total value of assets 
owned by an institutionalized single individual or by a member of an institutionalized couple 
must not exceed $2,000.00 (see 130 CMR 520.016). 
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When one spouse has entered a medical institution and is expected to remain institutionalized for 
at least 30 days, either spouse may request the MassHealth agency to make this assessment, even 
if the institutionalized spouse is not applying for MassHealth Standard at that time.  The period 
of institutionalization must be continuous and expected to last for at least 30 days. (see 130 CMR 
520.016). 
 
At the time that the institutionalized spouse applies for MassHealth Standard, the MassHealth 
agency must determine the couple's current total countable assets, regardless of the form of 
ownership between the couple, and the amount of assets allowed for the community spouse as 
follows.  The community spouse’s asset allowance is not considered available to the 
institutionalized spouse when determining the institutionalized spouse’s eligibility for 
MassHealth Standard.  Deduct the community spouse’s asset allowance, based on countable 
assets as of the date of the beginning of the most recent continuous period of institutionalization 
of the institutionalized spouse, from the remaining assets. (see 130 CMR 520.016). 
 
The community spouse’s asset allowance is the greatest of the following amounts: (i) the 
combined total countable assets of the institutionalized spouse and the community spouse, not to 
exceed $109,560.00; (ii) a court-ordered amount; or (iii) an amount determined after a fair 
hearing in accordance with 130 CMR 520.017. (see 130 CMR 520.016). 
 
Compare the amount of the remaining assets to the MassHealth asset standard for one person, 
which is $2,000.00.  When the amount of the remaining assets is equal to or below $2,000.00, the 
institutionalized spouse has met the asset test of eligibility. (see 130 CMR 520.016). 
 
An applicant whose countable assets exceed the asset limit of MassHealth Standard, Essential, or 
Limited may be eligible for MassHealth (a) as of the date the applicant reduces his or her excess 
assets to the allowable asset limit without violating the transfer of resource provisions for 
nursing-facility residents at 130 CMR 520.019(F); or (b) as of the date, described in 130 CMR 
520.004(C), the applicant incurs medical bills that equal the amount of the excess assets and 
reduces the assets to the allowable asset limit within 30 days after the date of the notification of 
excess assets.  In addition, the applicant must be otherwise eligible for MassHealth. (see 130 
CMR 520.004). 
 
 
 
The date of eligibility for otherwise eligible individuals described at 130 CMR 520.004(A)(1)(b) 
is the date that his or her incurred allowable medical expenses equaled or exceeded the amount of 
his or her excess assets. (1) If after eligibility has been established, an individual submits an 
allowable bill with a medical service date that precedes the date established under 130 CMR 
520.004(C), the MassHealth agency readjusts the date of eligibility.  In no event will the first day 
of eligibility be earlier than the first day of the third month before the date of the application, if 
permitted by the coverage type. (see 130 CMR 520.004). 
 
Countable assets are all assets that must be included in the determination of eligibility. Countable 
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assets include assets to which the applicant or member or their spouse would be entitled whether 
or not these assets are actually received when failure to receive such assets results from the action 
or inaction of the applicant, member, spouse, or person acting on his or her behalf.  In 
determining whether or not failure to receive such assets is reasonably considered to result from 
such action or inaction, the MassHealth agency considers the specific circumstances involved. 
The applicant or member and the spouse must verify the total value of countable assets. 
However, if he or she is applying solely for MassHealth Buy-In, as described at 130 CMR 
519.011(B), verification is required only upon request by the MassHealth agency. (see 130 CMR 
520.007). 
 
The assets that the MassHealth agency considers include, but are not limited to, the following: 
(A) Cash, (B) Bank Accounts, (C) Individual Retirement Accounts, Keogh Plans, and Pension 
Funds, (D) Securities, (E) Cash-Surrender Value of Life-Insurance Policies, (F) Vehicles as 
Countable Assets, (G) Real Estate, (H) Retroactive SSI and RSDI Benefit Payments, (I) Trusts 
and (J) Annuities, Promissory Notes, Loans, Mortgages, and Similar Transactions.  The 
MassHealth agency counts the value of the principal and income of a revocable or irrevocable 
trust in accordance with 130 CMR 520.021 through 520.024. (see 130 CMR 520.007). 
 
Regulation 130 CMR 520.021 through 520.024 explains how to treat the principal of and 
payments from a revocable or irrevocable trust established by the individual or by the spouse. 
Regulation 130 CMR 520.024(A) also includes trusts established by other than the individual or 
spouse and trusts whether or not established by will.  In the event that a portion of 130 CMR 
520.021 through 520.024 conflicts with federal law, the federal law supersedes. (see 130 CMR 
520.021). 
 
Regulation 130 CMR 520.023:  Trusts or Similar Legal Devices Created on or after August 11, 
1993  
 
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created on 
or after August 11, 1993, that are created or funded other than by a will. Generally, resources 
held in a trust are considered available if under any circumstances described in the terms of the 
trust, any of the resources can be made available to the individual.   
 
 
 
(A)  Look-Back Period for Transfers into or from Trusts. 
 (1)  Look-Back Period. 

(a)  For transfers made before February 8, 2006, the look-back period is 36 
months for trusts where all or any portion of the income or principal of an 
irrevocable trust can be paid to or for the benefit of the nursing-facility resident, 
but is paid instead to someone else. 
(b)  The look-back period is 60 months 

(i)  for transfers made on or after February 8, 2006, subject to the phase-in 
described in 130 CMR 520.019(B)(2), if all or any portion of the income or 
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principal of a trust can be paid to or for the benefit of the nursing-facility 
resident, but is instead paid to someone else; 
(ii)  if payments are made from a revocable trust to other than the nursing-
facility resident and are not for the benefit of the nursing-facility resident; or 
(iii)  if payments are made into an irrevocable trust where all or a portion of 
the trust income or principal cannot under any circumstances be paid to or 
for the benefit of the nursing-facility resident. 

(2)  Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth agency 
determines the amount of the transfer and the period of ineligibility for payment of 
nursing-facility services in accordance with the rules at 130 CMR 520.019(G). 

(B)  Revocable Trusts. 
(1)  The entire principal in a revocable trust is a countable asset. 
(2)  Payments from a revocable trust made to or for the benefit of the individual are 
countable income. 
(3)  Payments from a revocable trust made other than to or for the benefit of the 
nursing-facility resident are considered transfers for less than fair-market value and 
are treated in accordance with the transfer rules at 130 CMR 520.019(G). 
(4)  The home or former home of a nursing-facility resident or spouse held in a 
revocable trust is a countable asset. Where the home or former home is an asset of 
the trust, it is not subject to the exemptions of 130 CMR 520.007(G)(2) or 
520.007(G)(8). 

(C)  Irrevocable Trusts. 
(1)  Portion Payable. 

(a)  Any portion of the principal or income from the principal (such as interest) 
of an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 
(b)  Payments from the income or from the principal of an irrevocable trust 
made to or for the benefit of the individual are countable income. 
(c)  Payments from the income or from the principal of an irrevocable trust 
made to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated 
in accordance with the transfer rules at 130 CMR 520.019(G). 
(d)  The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a 
countable asset.  Where the home or former home is an asset of the trust, it is 
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2)  Portion Not Payable. Any portion of the principal or income from the principal 
(such as interest) of an irrevocable trust that could not be paid under any 
circumstances to or for the benefit of the nursing-facility resident will be considered 
a transfer for less than fair-market value and treated in accordance with the transfer 
rules at 130 CMR 520.019(G). 
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Regulation 130 CMR 520.024:  General Trust Rules 
 
Regulation 130 CMR 520.024 applies to trusts whether or not established by will and whether or not 
established by the individual or spouse. 
 

(A)  Irrevocable Trust. 
(1)  The assets and income held in an irrevocable trust established by the individual 
or spouse that the trustee is required to distribute to or for the benefit of the 
individual are countable. 
(2) Payments from the income or principal of an irrevocable trust established by the  
individual or spouse to or for the benefit of the individual are countable. 
(3) The assets and income held in an irrevocable trust established by other than the 
individual or spouse that the trustee is required to distribute to the individual are 
countable. 
(4) Payments from the income or the principal of an irrevocable trust established by 
other than the individual or spouse to the individual are countable. 

 
(B) Home in Trust: Community-Based Individuals. For an applicant or member who is  
not a nursing-facility resident, the principal place of residence held in a revocable or 
irrevocable trust is a noncountable asset. A home that is not the principal place of 
residence is countable and not subject to the exemptions of 130 CMR 520.007(G)(2) 
while an asset of the trust. 

 
(C)  Home in Trust: Cure. 

(1)  If the MassHealth agency has denied or terminated MassHealth because the 
home or former home in trust is considered an excess asset, the MassHealth agency 
will rescind that action if the home or former home has been removed from the trust 
and returned to the nursing-facility resident in accordance with the full cure rules at 
130 CMR 520.019(K). 
(2)  When the home or former home is removed from a trust, as determined by the 
MassHealth agency, the MassHealth agency will re-determine eligibility using the 
rules at 130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K). 
(3)  When the home or former home has been removed from the trust, the 
MassHealth agency may place a lien in accordance with 130 CMR 515.012. 

 
In the case at hand, in June 1994, the appellant and her spouse created a trust and transferred their 
primary home into this trust.  The appellant and her spouse are the named Trustees and together 
hold a life interest with 100% beneficial interest.  The appellant’s two sons, MB and DB, are named 
as remainder interest each with 50% of beneficial remainder interest.  By the terms of the Trust, the 
appellant’s two sons’ interests have yet to vest and there are conditions precedent that must occur 
before the appellant’s sons’ interests can vest.  That is the appellant and her spouse’s life interest 
must cease before the appellant’s sons’ interests can vest.  Furthermore, the terms of the Trust allow 
for the Schedule of Beneficiaries to be revised leaving open the possibility that the appellant’s two 
sons’ interests may never vest.  It is the appellant and her spouse that together hold a life interest 
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with 100% beneficial interest.  The terms of the Trust allow for the Trust to be terminated and/or 
amended by written direction of all of the beneficiaries and while Counsel for the appellant is 
asserting that this includes the remainderman, the terms of the Trust do not support Counsel’s 
assertion.  If I were to adopt Counsel’s position, then I must also find that the appellant, her spouse 
and two sons together hold a 200% beneficial interest (100% for the appellant and her spouse and 
50% each for the two sons) which fails to follow any logic and/or reason.  Nothing in the language 
of the Trust even remotely suggests that the contingent beneficiaries have any standing and/or rights 
mirroring that if the primary beneficiaries. 
 
Pursuant to the terms of the Trust, the appellant and her spouse are the holder of authority to amend 
and/or terminate the Trust.  Counsel for the appellant asserts that “at no place in the trust instrument 
is it described as revocable” and such the Trust is not revocable.  However, Section Five allows for 
the Trust to be terminated and Section Six allows for the Trust to be amended. (see exhibit 7).  This 
allows the appellant and her spouse, as beneficiaries of the Trust to cure the transfer by directing the 
Trustees (themselves) in writing to terminate the Trust and transfer and convey the home back to 
themeselves.  Once this occurs in accordance with the full cure rules at 130 CMR 520.019(K), the 
MassHealth agency will rescind its action and proceed to re-determination.  
 
In his submission, Counsel for the appellant asserts hardship on behalf of the appellant pursuant to 
130 CMR 520.011(11)(a).  This regulation indicates that the MassHealth agency will continue to 
exclude otherwise countable property, including a former home, when it is jointly owned and the 
sale of the property by an individual would cause the other owners to lose housing.  However, 
nothing in the record even remotely suggests that the appellant’s spouse will be forced out of the 
marital home if the home was removed from the Trust and returned to the appellant and her spouse. 
 In fact regulation 130 CMR 520.007(G)(8) clearly states that the opposite is true. 
 
Counsel for the appellant also refers to 130 CMR 520.019(F) Determination of Intent.  However, 
this regulation applies to cases where a determination of disqualifying transfer of assets has been 
made by MassHealth and period of ineligibility has been established, which not the case here.  
Counsel also refers to Eligibility Operations Memo 07-18 which applies to calculations of a life 
estate, which also is not the case here and does not apply to this case.5    
 
Based on the evidence before me, I find that the home in the Trust is a countable asset and the value 
of this home is $230,000.00.  This exceeds the allowable limit of $2,000.00 for MassHealth 
eligibility as it applies to the appellant.   
 
Pursuant to 130 CMR 610.071, the hearing officer shall not exclude evidence at the hearing for 
the reason that it had not been previously submitted to MassHealth, provided that the hearing 
officer may permit the MassHealth representative reasonable time to respond to newly submitted 
evidence.  The effective date of any adjustments to the appellant’s eligibility status shall be the 
date on which all eligibility conditions were met, regardless of when the supporting evidence was 

                                            
5 Even this were to apply, Counsel utilized the value of the home at the time the home was put in the Trust.  
However, it is the current value that would be applicable. 
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submitted. (130 CMR 610.071(A)(2)).  MassHealth received the information needed and acted on 
this through a notice dated August 3, 2011, prior to the date of this hearing.   
 
Based on the evidence, I find that the appellant timely submitted the verifications requested by 
MassHealth.  This appeal APPROVED IN PART.   
 
Order for MassHealth 
 
Rescind the denial notice dated June 24, 2011.  Accept the verification submitted as timely received 
and protect the May 26, 2011 re-application date.  
 
Allow the appellant 30 days to evidence reduction in assets to the allowable limit of $2,000.00.  If 
the appellant’s verifies a reduction in assets within 30 days from the date of this decision, accept the 
verifications as timely and proceed to a re-determination of eligibility.  Send implementation notice 
only. 
 
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
 
 
 
 
 
 
 
 
 
 
Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, you should contact 
your MassHealth Enrollment Center.  If you experience problems with the implementation of this 
decision, you should report this in writing to the Director of the Board of Hearings at the address on 
the first page of this decision. 
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 Zohra Aziz 
 Hearing Officer 
 Board of Hearings 
 
cc: MassHealth Representative: Dorothy Zamora 
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