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 APPEAL DECISION 
 

Appeal Decision: Approved Issue: Start Date 

Decision Date: 4/6/12 Hearing Date: 01/03/2012 

MassHealth Rep.:  Paul Keegan Appellant Rep.:  

Hearing Location:  Revere 
MassHealth 
Enrollment Center  

   

 
 

Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 
118E, Chapter 30A, and the rules and regulations promulgated thereunder. 
 

Jurisdiction 
 
Through notices dated August 30, 2011, MassHealth denied the appellant’s 
application for MassHealth benefits because the appellant had excess assets and 
MassHealth determined that the appellant’s transfer of assets to a trust was a 
disqualifying transfer.  (130 CMR 520.003; 130 CMR 520.019; 130 CMR 520.016(B); 
Exhibit 1A; Exhibit 1B).  The appellant’s daughter, acting under the authority 
granted in a durable power of attorney, appealed both decisions in a timely 
manner.  (130 CMR 610.015(B); Exhibit 2A; Exhibit 2B; Exhibit 3).  Denial of assistance 
is valid grounds for appeal.   (130 CMR 610.032). 
 

Action Taken by MassHealth 
 
MassHealth denied the appellant’s application for MassHealth because 
MassHealth determined that the appellant had excess assets and that the 
appellant’s transfer of assets to a trust was a disqualifying transfer.    
 

Issue 
 
Whether MassHealth was correct in determining that the appellant had excess 
assets and that the transfer made by the appellant was a disqualifying transfer.       
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Summary of Evidence 

 
The MassHealth representative, from Revere MassHealth Enrollment Center, 
testified that MassHealth received an application for long-term care benefits on 
July 22, 2011.  The appellant entered a long-term care facility on July 1, 2011.  The 
appellant requested that his MassHealth benefits begin on July 8, 2011.  The 
appellant is single.  MassHealth issued denial notices on August 30, 2011 for having 
excess assets and for a transfer.  As of the date that the appellant wanted to be 
eligible for MassHealth, he had $4,405 as a balance in a Citizen’s Bank account. 
MassHealth also determined that the appellant transferred real estate and cash 
into a special needs trust on July 7, 2011.  MassHealth considered these as 
disqualifying transfers.  Documents related to the trust, the deed to the real estate 
and a legal memorandum were incorporated into the hearing record as Exhibit 5, 
Exhibit 6 and Exhibit 7.   
 
The appellant was represented by an attorney who appeared in person.  The 
appellant’s attorney presented a brief which was incorporated into the record as 
Exhibit 8.  In the initial determination made by MassHealth, there was no evidence 
that the beneficiary of the trust was deemed disabled by the Social Security 
Administration.  (Exhibit 7).  In the brief submitted by counsel and during the 
course of the hearing, the appellant presented evidence to demonstrate that the 
individual named in the trust was deemed disabled by the Social Security 
Administration.  (Exhibit 7; Exhibit 8: Exhibit 9).  MassHealth argues that the transfer 
of the appellant’s New Hampshire property into the trust was a disqualifying 
transfer.  MassHealth also argues that a claim that the trust is a “special needs 
trust” is not relevant for this case as the appellant is not the settlor or beneficiary of 
the trust.  In the brief, MassHealth relies primarily on federal law and federal policy 
memoranda in presenting their argument.  (Exhibit 7).   
 
Counsel for the appellant submitted a brief that cites to MassHealth regulations at 
130 CMR 520.019(D)(4) which state that transfers to a trust for the sole benefit of a 
permanent and totally disabled individual under the age of 65 shall be 
permissible.  (Exhibit 8).  Counsel for the appellant relied on a prior fair hearing 
decision in which a rehearing was held and it was determined that the plain 
language of the federal statute is clear on permissible asset transfers and does not 
yield itself to the interpretation proffered by MassHealth.  (Exhibit 8).  Counsel 
argues that MassHealth is using the same argument in this case and notes that in 
the prior decision it was determined that the transfer was permissible.   
 
The record was held open to give both parties the opportunity to review the briefs 
submitted at the hearing.  (Exhibit 10).  A brief and documents by the appellant 
were incorporated into the hearing record as Exhibit 11.  A response from 
MassHealth was incorporated into the hearing record as Exhibit 12.  The appellant 
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asked for the opportunity to respond to the brief from MassHealth.  The record 
open period was extended to give both parties the opportunity to make a final 
argument.  (Exhibit 13).  A brief from the appellant was incorporated into the 
record as Exhibit 14.  No response was provided by MassHealth.   
 
In their initial response brief, the appellant included an amended trust, the 
resignation of the trustees, a successor trustee acceptance, an agreement to sell 
the property in New Hampshire and bank statements to verify the asset 
spenddown.  (Exhibit 11).  The appellant provided bank statements to show that 
his account did have a balance of $4,405 as of the date he is seeking eligibilty.  
(Exhibit 11).  However, the statements also show that this balance includes income 
that was deposited and spent within 30 days as a subsequent statement shows a 
balance of $703.52 and both show deposits totaling $2,664.  (Exhibit 11).   
 
In the response brief, counsel for the appellant disputes the interpretation by 
MassHealth of the term individual to include only the applicant, spouse or 
disabled child.  (Exhibit 11).  Additionally, the appellant revised the trust to require 
actuarially sound payments, ensure that the trust is irrevocable, and appoint a 
new trustee who agrees to sell the property at issue within 120 days to ensure that 
all assets of the trust are liquid and payments can be made to the beneficiary.  
(Exhibit 11).  Counsel for the appellant notes that such action was taken to ensure 
that the trust is for the “sole benefit” of the individual named in the trust.  (Exhibit 
11).  
 
The response brief from MassHealth argues that the amendments from the 
appellant are not ripe for appeal as the agency has not considered them in a 
new application.  (Exhibit 12).  MassHealth also argues that the appellant seeks to 
utilize an amendment to the regulations that did not go into effect until January 
2012 so is not applicable to a decision issued in August 2011.  (Exhibit 12).   
MassHealth states that the appellant is not one that can amend the trust and he is 
not the beneficiary of the trust so it cannot be recognized as a special needs trust. 
(Exhibit 12).    MassHealth also argues that the appellant has not cured the transfer 
as none of the cash or real estate that was transferred to the trustee was returned 
to the appellant.  (Exhibit 12).  MassHealth continues to argue that the term 
individual only refers to the appellant and since the appellant is not a donor, 
trustee, or beneficiary, the trust cannot be deemed a special needs trust.  (Exhibit 
12).  MassHealth argues that the payback provision in the trust is a nullity as the 
appellant is not the beneficiary of the trust.   (Exhibit 12).  MassHealth argues that 
the transfers were not for the sole benefit of the individual named in the trust as 
the purpose in creating the trust was for the appellant to shelter his assets for the 
benefit of his family.  (Exhibit 12).    
 
The final brief, submitted by counsel for the appellant, notes that this is not a 
special needs or pooled trust.  (Exhibit 14).  Instead, it is a supplemental needs trust 
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that was created by a third party.  (Exhibit 14).  Counsel for the appellant 
acknowledges that the appellant does not have the authority to revise this trust.   
(Exhibit 14).  However, the trustees agreed to revise this trust in response to the 
legal opinion issued by MassHealth.  (Exhibit 14).  The appellant also argues that 
the scheduling of this hearing and the time to issue a decision violated the 
appellant’s civil rights.  The appellant requested that the record be held open 
and requested that the record open period be extended.   

 
Findings of Fact 

 
Based on a preponderance of the evidence, I find the following: 
 
1. The appellant applied for long-term care benefits on July 22, 2011. 
 
2. The appellant entered a long-term care facility on July 1, 2011. 
 
3. The appellant requested a start date of July 8, 2011. 
 
4. The appellant is single. 
 
5. MassHealth issued denial notices on August 30, 2011 to the appellant for 

excess assets and a transfer. 
 
6. As of July 8, 2011, the appellant had $4,405 as a balance in a Citizen’s Bank 

account. 
 
7. As of August 11, 2011, the appellant had $703.52 as a balance in a Citizen’s 

Bank account.   
 
8. The balance in the Citizen’s Bank account in July 2011 was due in part to 

income that the appellant received in July 2011 totaling $2,664. 
 
9. That income did not remain in the appellant’s account for more than 30 

days. 
   
10. The appellant received the same income each month. 
 
11. On July 7, 2011 a supplemental needs trust was established for a disabled 

individual who is the appellant’s great-nephew and is 27-years old. 
 
12. On July 7, 2011, the appellant transferred $36,500 to this supplemental needs 

trust.   
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13. On July 7, 2011 the appellant transferred his property in Gilford, New 
Hampshire to the same trust. 

 
14. The  trusts assets are for the sole benefit of Jeffrey Mansfield. 
 
15. The trust is an irrevocable, amendable trust giving the Trustee the authority to 

distribute equal income and principal payments from the trust to the 
beneficiary over the beneficiary’s lifetime at least annually. 

 
16. The trust also states that payments shall be actuarially sound based on the life 

expectancy of the beneficiary.    
 

Analysis and Conclusions of Law 
 
MassHealth administers and is responsible for the delivery of health-care services 
to MassHealth members. (130 CMR 515.002).  The regulations governing 
MassHealth at  130 CMR 515.000 through 522.000 (referred to as Volume II) 
provide the requirements for noninstitutionalized persons aged 65 or older, 
institutionalized persons of any age, persons who would be institutionalized 
without community-based services, as defined by Title XIX of the Social Security 
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130 
CMR 515.002).  The appellant in this case is an institutionalized person.  Therefore, 
the regulations at 130 CMR 515.000 through 522.000 apply to this case.  (130 CMR 
515.002).   
 
Pursuant to 130 CMR 520.003, the total value of countable assets owned by or 
available to individuals applying for or receiving MassHealth Standard, Essential, 
or Limited may not exceed $2,000 for an individual.  Countable assets are all 
assets that must be included in the determination of eligibility.  (130 CMR 
520.007).  Countable assets include cash.  (130 CMR 520.007(A)).   Cash is 
defined as currency, checks, and bank drafts in the possession of or available to 
the applicant, member, or spouse.  (130 CMR 520.007(A)).   Funds in bank 
accounts are considered a countable asset under the MassHealth regulations to 
the extent that the applicant or member has both ownership and access to 
such funds.  130 CMR 520.007(B)).   Therefore, they are a countable asset for 
purposes of MassHealth eligibility.   (130 CMR 520.007).    However, income is not 
considered an asset until it has been in a bank account for more than 30-days.  
The appellant presented bank statements from July 2011 and August 2011 to 
demonstrate that the funds in question making the appellant ineligible in July 
2011 were from income that was spent down before the end of August 2011.  
Therefore, the appellant was within the asset limits for MassHealth.  (130 CMR 
520.007).   This part of the appeal is approved. 
 
MassHealth considers any transfer during the appropriate look-back period by 
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the nursing facility resident of a resource or interest in a resource, owned by or 
available to the nursing-facility resident for less than fair-market value a 
disqualifying transfer unless listed as permissible in 130 CMR 520.019(D), identified 
in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J).  (130 CMR 
520.019(C).  A disqualifying transfer may include any action taken that would 
result in making a formerly available asset no longer available.  (130 CMR 
520.019(C)).    
 
Pursuant to 130 CMR 520.019(D), MassHealth considers the following transfers 
permissible. Additionally, transfers of resources made for the sole benefit of a 
particular person must be in accordance with federal law. (130 CMR 
520.019(D)).   
 

(1) The resources were transferred to the spouse of the nursing-facility 
resident or to another for the sole benefit of the spouse. A nursing-
facility resident who has been determined eligible for MassHealth 
payment of nursing-facility services and who has received an asset 
assessment from the MassHealth agency must make any necessary 
transfers within 90 days after the date of the notice of approval for 
MassHealth in accordance with 130 CMR 520.016(B)(3). 

(2) The resources were transferred from the spouse of the nursing-facility 
resident to another for the sole benefit of the spouse. 

(3) The resources were transferred to the nursing-facility resident's 
permanently and totally disabled or blind child or to a trust, a 
pooled trust, or a special-needs trust created for the sole benefit of 
such child. 

(4) The resources were transferred to a trust, a special-needs trust, or a 
pooled trust created for the sole benefit of a permanently and 
totally disabled person who was under 65 years of age at the time 
the trust was created or funded. 

(5) The resources were transferred to a pooled trust created for the sole 
benefit of the permanently and totally disabled nursing-facility 
resident. 

(6) The nursing-facility resident transferred the home he or she used as 
the principal residence at the time of transfer and the title to the 
home to one of the following persons: 

(a) the spouse; 
(b) the nursing-facility resident’s child who is under age 

21, or who is blind or permanently and totally 
disabled; 

(c) the nursing-facility resident’s sibling who has a legal 
interest in the nursing-facility resident's home and was 
living in the nursing-facility resident’s home for at least 
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one year immediately before the date of the nursing-
facility resident’s admission to the nursing facility; or 

(d) the nursing-facility resident’s child (other than the 
child described in 130 CMR 520.019(D)(6)(b)) who was 
living in the nursing-facility resident’s home for at least 
two years immediately before the date of the nursing-
facility resident’s admission to the institution, and who, 
as determined by the MassHealth agency, provided 
care to the nursing-facility resident that permitted him 
or her to live at home rather than in a nursing facility. 

(7) The resources were transferred to a separately identifiable burial 
account, burial arrangement, or a similar device for the nursing-
facility resident or the spouse in accordance with 130 CMR 
520.008(F). 

  
I agree with the appellant’s attorney that the regulations do not specifically 
define the permanently and totally disabled “person” as the applicant, spouse or 
child.  (130 CMR 520.019(D)(4)).  In fact, in other parts of the same provision, the 
nursing facility resident, spouse, child or sibling are specifically referred to in the 
regulations.  (130 CMR 520.019(D)(4)).  Additionally, the regulations governing 
MassHealth have definitions for special needs trusts, pooled trusts, and trusts.  (130 
CMR 515.001).  While the first two specifically refer to an individual and require that 
the Commonwealth be named as a beneficiary, the third does not refer to an 
“individual” and contains no such requirements.   In the federal statute cited to by 
the MassHealth attorney, MassHealth’s argument would make more sense if the 
statutory language stated that the trust was established for “the individual” as 
opposed to “an individual”.  To make the leap from reading the term “an 
individual” as meaning the applicant, simply because the applicant is referred to 
as “an individual” in other parts of the statute is not in keeping with the plain 
language reading of the statute as a whole.  One needs to look at the qualifying 
terms surrounding the term “an individual”.  For example, where the statute states, 
“[a]n individual shall not be ineligible for medical assistance...”, it is clearly 
referring to someone applying for medical assistance, ie., the applicant.  However 
later in that same statutory provision, it states, “a trust…established solely for the 
benefit of an individual under age 65 years of age who is disabled….”   This could 
mean any individual under age 65 years of age who is disabled and there are no 
terms qualifying this individual as someone applying for medical assistance.  A 
simple, reasonable reading of the MassHealth regulation at 130 CMR 520.019(D)(4) 
is that the term “a permanently and totally disabled person” does not refer to the 
applicant/appellant.  I interpret the regulation at 130 CMR 520.019(D) to allow as 
a permissible transfer, resources that were transferred to a trust created for the 
sole benefit of any permanently and totally disabled person who was under 65 
years of age at the time the trust was created or funded.  (emphasis added).  
The appellant’s grand-nephew is a permanently and totally disabled person 
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who was under 65 years of age at the time the trust was created or funded.  
(130 CMR 520.109(D).   
 
Additionally, the trust was revised so that is for the sole benefit of the appellant’s 
grand-nephew, requires actuarially sound payments, and the trustee agreed to 
sell the property in New Hampshire to guarantee that the beneficiary will receive 
payments throughout his lifetime.  (Exhibit 11).  While MassHealth argues that the 
Board of Hearings cannot consider such a “cure” as the agency has not made 
a determination regarding such a “cure”, and I do not agree with the argument 
presented by the appellant that such cures only apply to trusts established by 
the applicant and this is a third-party trust, the Board of Hearings does have 
authority to consider such evidence.  Pursuant to 130 CMR 610.071(A)(2), the 
effective date of any adjustments to the appellant's eligibility status will be the 
date on which all eligibility conditions were met, regardless of when the 
supporting evidence was submitted. MassHealth had time during this appeal to 
consider this evidence.  In fact, MassHealth did review and consider what was 
presented by the appellant.  Therefore, it is part of this decision and ripe for 
consideration. 
  
In order for the trust to be considered as created “for the sole benefit” of the 
appellant’s grand-nephew, no other individual except for the disabled grand-
nephew can benefit from the trust in any way, whether at the time the trust is 
established or in the future.  A trust that provides for funds or property to pass to a 
beneficiary who is not the disabled individual is not considered to be established 
for the sole benefit of the disabled individual.  There is a further requirement that 
trust instrument provide for the spending of the funds involved for the benefit of 
the disabled individual on a basis that is actuarially sound based on the life 
expectancy of the individual involved.  In the present case, the trust at issue meets 
these requirements.   Therefore, this was a permissible transfer pursuant to 130 CMR 
520.019(D). 
 
This appeal is approved. 
  

Order for MassHealth 
 
Determine the appellant’s eligibility for MassHealth without considering the 
transfer to a trust as a disqualifying transfer.    
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Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, 
you should contact your MassHealth Enrollment Center.  If you experience 
problems with the implementation of this decision, you should report this in writing 
to the Director of the Board of Hearings at the address on the first page of this 
decision. 
 
 
   
 Susan Burgess-Cox 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
MassHealth Representative: Ms. Charlene Mancusi 
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