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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: Assets 

Decision Date: 3/2/12 Hearing Date: 02/03/2012 

MassHealth Rep.:  Patricia Irvine Appellant Rep.:  

Hearing Location:  Tewksbury 
MassHealth 
Enrollment Center  

   

 
 

Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 
118E, Chapter 30A, and the rules and regulations promulgated thereunder. 
 

Jurisdiction 
 
Through a notice dated September 29, 2011, MassHealth determined that the 
appellant is not eligible for MassHealth because her assets are over the program 
limit.  (130 CMR 520.000; Exhibit 1).  The appellant filed this appeal in a timely 
manner on October 14, 2011.  (130 CMR 610.015(B); Exhibit 2).  Denial of assistance 
is valid grounds for appeal.   (see 130 CMR 610.032). 
 

Action Taken by MassHealth 
 
MassHealth determined that the appellant is not eligible for MassHealth.    
 

Issue 
 
Whether MassHealth was correct in determining that the appellant had 
countable assets over the program limit.  
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Summary of Evidence 
 
The MassHealth representative, from the Tewksbury MassHealth Enrollment Center, 
testified that MassHealth received an application for long-term care benefits on 
August 9, 2011.  The appellant is 91-years old and was admitted into a long-term 
care facility on July 21, 2011.  The appellant provided a copy of an irrevocable 
trust on September 9, 2011 which was sent to the legal department who 
determined that it is a countable asset.  A copy of the decision issued by the legal 
department was incorporated into the hearing record as Exhibit 4.  A copy of the 
trust was incorporated into the hearing record as Exhibit 8.   
 
The brief from MassHealth notes that the schedule of beneficial interests states 
that the appellant and her husband jointly held 100% of the beneficial interest in 
the trust and the appellant’s son and daughter are remainder beneficiaries, each 
with a 50% interest.  (Testimony; Exhibit 4; Exhibit 8).  The only asset of the trust is a 
bank account with a balance of $71,000.  (Testimony; Exhibit 4).  The trust was 
created in 1998 so MassHealth applied the rules at 130 CMR 520.023 which apply 
to trusts or similar legal devices created after August 11, 1993.  (Testimony; Exhibit 
4).  MassHealth concluded that the appellant is the grantor, current trustee and 
holds 100% of the beneficial interest in the trust.  (Testimony; Exhibit 4; Exhibit 8).  
Therefore, as the trustee and sole beneficiary, the appellant can amend the trust 
making both the income and principal available to the appellant and thus 
countable.  (Testimony; Exhibit 4; Exhibit 8).  Additionally, MassHealth notes that the 
Trust may be terminated at which point its assets would be distributed to the 
appellant as she has 100% interest in the trust during her lifetime.  (Testimony; 
Exhibit 4; Exhibit 8).  This also makes the assets available to the appellant and the 
Trust countable in an eligibility determination. (Testimony; Exhibit 4).    
 
The appellant’s son appeared in person and testified that the decision made by 
MassHealth conflicts with federal law.  The appellant’s son provided an 
administrative decision issued by the Social Security Administration (SSA) which 
was incorporated into the hearing record as Exhibit 5.  The trust at issue in the 
appeal before SSA was for $44,500 and the decision simply states that a copy of 
the trust was provided and the appellant was determined eligible for assistance 
with her Medicare prescription drug plan.  (Exhibit 5).  The appellant’s son argued 
that the decision made by the SSA was to determine that the trust was not a 
countable asset.  The decision issued by the SSA states that this was a case review 
and speaks to the issue of income limits for eligibility for the Medicare Prescription 
Drug subsidy.  (Exhibit 5).    
 
The appellant’s son testified that the trust was established to care for the 
appellant’s children.  The appellant’s son provided letters from medical 
professionals stating that he has narcolepsy and his sister has multiple sclerosis.  
(Exhibit 6; Exhibit 7).  The appellant’s son testified that the intent of the trust was to 
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put money in the trust for the children so they will be taken care of upon the 
death of the appellant and her spouse.   The appellant’s son argued that as a 
listed beneficiary he would have to consent to a change in the trust.  The 
appellant’s son argued that it is not the appellant alone who can make a change 
to the trust even though it lists that she currently holds 100% interest in the trust.    
(Exhibit 8).  The appellant’s son asked that the appellant not be penalized for not 
wanting to amend the trust.    
 

Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. The appellant applied for MassHealth long-term care on August 9, 2011. 
 
2. The appellant was denied due to excess assets.    
 
3. On August 31, 1998, the appellant established a trust in which she is currently 

trustee, and 100% beneficiary.    
 
4. The trust was to be classified as a spendthrift trust. 
 
5. The appellant reserves powers within the trust including the power to amend 

the trust, has legal title to the trust property and funds. 
 
  

Analysis and Conclusions of Law 
 
MassHealth administers and is responsible for the delivery of health-care services 
to MassHealth members. (130 CMR 515.002).  The regulations governing 
MassHealth at  130 CMR 515.000 through 522.000 (referred to as Volume II) 
provide the requirements for noninstitutionalized persons aged 65 or older, 
institutionalized persons of any age, persons who would be institutionalized 
without community-based services, as defined by Title XIX of the Social Security 
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130 
CMR 515.002).  The appellant in this case is an institutionalized person.  Therefore, 
the regulations at 130 CMR 515.000 through 522.000 apply to this case.  (130 CMR 
515.002).   
 
The regulations at 130 CMR 520.021 through 520.024 explain how to treat the 
principal of and payments from a revocable or irrevocable trust established by 
the individual or by the spouse.  (130 CMR 520.021).  The regulations at 130 CMR 
520.024(A) also include trusts established by other than the individual or spouse 
and trusts whether or not established by will. (130 CMR 520.021).  In the event 
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that a portion of 130 CMR 520.021 through 520.024 conflicts with federal law, the 
federal law supersedes.  (130 CMR 520.021).   
 
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal 
devices created on or after August 11, 1993, that are created or funded other 
than by a will. (130 CMR 520.023).  Generally, resources held in a trust are 
considered available if under any circumstances described in the terms of the 
trust, any of the resources can be made available to the individual.   (130 CMR 
520.023). 

The regulations at 130 CMR 520.023(C) govern how the agency treats 
irrevocable trusts.  Pursuant to 130 CMR 520.023(C) 

 
(1) Portion Payable.  

(a) Any portion of the principal or income from the principal (such 
as interest) of an irrevocable trust that could be paid under any 
circumstances to or for the benefit of the individual is a countable 
asset.  
(b) Payments from the income or from the principal of an 
irrevocable trust made to or for the benefit of the individual are 
countable income.  
(c) Payments from the income or from the principal of an 
irrevocable trust made to another and not to or for the benefit of 
the nursing-facility resident are considered transfers of resources 
for less than fair-market value and are treated in accordance with 
the transfer rules at 130 CMR 520.019(G).  
(d) The home or former home of a nursing-facility resident or 
spouse held in an irrevocable trust that is available according to 
the terms of the trust is a countable asset. Where the home or 
former home is an asset of the trust, it is not subject to the 
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).  
 

(2) Portion Not Payable. Any portion of the principal or income from the 
principal (such as interest) of an irrevocable trust that could not be paid 
under any circumstances to or for the benefit of the nursing-facility 
resident will be considered a transfer for less than fair-market value and 
treated in accordance with the transfer rules at 130 CMR 520.019(G).   

 
The appellant’s representative did not provide any citation to federal law that 
would supersede the regulations.  (130 CMR 520.021).  Instead, the trust itself 
speaks directly to the right of the appellant to receive any portion of the principal 
or income from the principal of the trust as she is the trustee and currently holds 
100% of the interest from the trust as the beneficiary. Additionally, the decision 
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made by the Social Security Administration appears to address the issue of 
income limits for eligibility, not asset limits.  (Exhibit 5).  Therefore, this decision is not 
on point with that made by MassHealth.  Additionally, even if the decision directly 
spoke to the issue of excess assets, an administrative decision is not federal law.   
Therefore, the appellant’s argument that the decision conflicts with federal law 
fails.  Since the appellant is currently the sole beneficiary in this trust, it is a 
countable asset.    (130 CMR 520.023(C)).  The decision made by MassHealth was 
correct.   
   
This appeal is denied. 
 

Order for MassHealth 
 
None.    
 

Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in 
accordance with Chapter 30A of the Massachusetts General Laws.  To appeal, 
you must file a complaint with the Superior Court for the county where you reside, 
or Suffolk County Superior Court, within 30 days of your receipt of this decision. 
  
 
   
 Susan Burgess-Cox 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
MassHealth Representative: Dorothy Zamora 
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