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Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, 
Chapter 30A, and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated November 30, 2011, MassHealth notified appellant’s 
representative that appellant wife was not eligible for MassHealth because of excess 
assets in the amount of $286,146 (130 CMR 520.003 and Exhibit A). Through a notice 
dated November 30, 2011, MassHealth notified appellant’s representative that appellant 
husband was not eligible for MassHealth because of excess assets in the amount of 
$328,168 (130 CMR 520.003 and Exhibit B). Appellants filed appeals on their respective 
notices in a timely manner on January 20, 2012 (130 CMR 610.015 and Exhibit A 
(1201408/wife) and Exhibit B (1201409/husband)). Denial of assistance is valid grounds 
for appeal (130 CMR 610.032). The hearing on both appeals was consolidated for ease 
of the parties and because the issue is the same (130 CMR 610.073).  
 
Action Taken by MassHealth 
 
MassHealth determined that appellants are not eligible for MassHealth because they 
have excess assets.    
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Issue 
 
Whether MassHealth was correct, pursuant to 130 CMR 520.023, in determining that 
appellants have excess assets for the purpose of MassHealth eligibility because assets 
held in trust are countable. 
 
Summary of Evidence 
 
Documents were submitted into evidence (Exhibits A-I). The record was left open and 
appellants’ attorney submitted a memo (Exhibit J). The record closed on 6/06/12. 
 
The MassHealth representative from the Chelsea enrollment center testified 
telephonically. She stated that appellants, husband and wife submitted MassHealth long-
term-care applications on 10/13/11. Appellant husband was admitted to the nursing home 
on 10/17/11 and appellant wife was admitted on 9/15/11. The nursing home is requesting 
a start date of 10/15/11. At the time of the notices at issue appellant husband had 
$34,014 in several bank accounts and $9,654 in a John Hancock investment account. 
Appellant wife had a bank balance of $1646. On May 9, 2006 the couple established a 
trust (hereinafter the “Trust”) (Exhibit C). On the same date they transferred their 
residence in Weymouth to the Trust (Exhibit F). The property is assessed at $286,500 
(Exhibit G). She sent the Trust documents to the legal department and received a memo 
from Katy Schelong, Esq. that the corpus of the Trust is countable (Exhibit H). Thus, she 
sent the notices at issue. Since then there have been changes. The husband’s John 
Hancock account was closed and the money transferred to South Shore Bank ending in # 
6820 and as of 2/20/12 that account had $25,480.72. There is $982.66 in a South Shore 
Bank account entitled family trust and the wife’s bank account holds $1916. More 
importantly, while the application was pending the house was sold in November 2011 for 
$260,000. That sale was not disclosed until later.  
 
Attorney Schelong notes in her memorandum that the Trust was established on 5/09/06 
by husband and wife (Exhibit H). As the grantors they named themselves Trustees. The 
trustees have the power to control and manage the entire property to the same extent as 
if they were absolute owners, free of trust (Exhibit C, Article III). Further she notes that all 
funds on deposit in any bank in the name of the trust can be withdrawn by the trustees 
(Article III G). She notes that the trust can be terminated by the trustees in writing and the 
trust property can be used to pay and discharge all debts, liabilities and obligations of the 
trustees (Article IX). Thus, the trust as created on 5/09/06 was revocable and the assets 
are available and countable for MassHealth purposes (130 CMR 520.023(B)).  
 
The MassHealth representative continued that on 8/18/10 appellant husband and wife 
amended the trust deleting themselves as trustees and named 3 of the 5 beneficiaries as 
co-trustees (Exhibit E). Attorney Schelong argued in her memorandum that only a 
majority of the beneficiaries can amend the trust. She opined that the action to remove 
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themselves as trustees is not valid and they remain the trustees and continue to have 
access to the trust assets. Alternatively, if the amendment is valid under the terms of 
Article III B1 then the action to remove themselves from access to the trust assets is a 
disqualifying transfer pursuant to 130 CMR 520.019(C) and 520.023(C)(2).  
 
At the hearing appellants’ attorney made a series of due process arguments which he 
restated in his memo dated 6/06/12 (Exhibit J). He argued that he only got the 
MassHealth legal memo on the date of hearing and was unprepared to argue the case. 
He argued that appellants’ didn’t know from the notices why they were denied since the 
notices say nothing about the trust. He argued that there was a lengthy scheduling delay 
for the hearing which is outside of any regulatory time-line from the date of filing of the 
appeal. He argued that MassHealth and the General Counsel’s office have conspired to 
create further delays by waiting until the day of hearing to provide the MassHealth legal 
memo2. He argued that MassHealth and the General Counsel’s office willfully subverted 
the fair hearing process and “it also appears that their illegal actions are being condoned 
by the Board of Hearings” (Exhibit J, p.1). Appellants’ attorney stated at the hearing that 
the money from the sale of the house is now in a trust account with its own tax ID #.  
 
In response to appellants’ attorney’s arguments this hearing officer stated that the trust 
asset issue should not have come as a total surprise to someone practicing elder law3 
knowing that the trust information had eventually been submitted to MassHealth during 
the application process. I further stated that since he had possession of the trust 
documents he could form his argument as to why it would not be countable in advance of 
hearing regardless of MassHealth’s reasons. I further stated that he could have as long 
as he wanted during a record open period to submit a memo of law supporting his 
arguments and refuting the MassHealth memo.  
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 
1. Appellant husband was admitted to the nursing home on 10/17/11.  
 
                     
1 Article III B states “The Trustees shall have the power to employ, elect, appoint, and remove 
employees, attorneys, and other agents and from time to time to delegate such of their own powers to 
such employees or agents as they may deem proper. If a Trustee, on account of absence or incapacity or 
other reason, is unable to act as Trustee, she or he may, by notice in writing given to any attorney or 
agent, authorize the exercise in his or her name all or any powers granted to her or him as Trustee for 
such period as she or he may in said writing designate. The Trustees shall not be liable for the act or 
neglect of any agent, officer, attorney or other person so appointed, employed or designated (Exhibit C).  
2 The delay was further extended by 44 days because appellants’ attorney waited until the last day of the 
record-open period (6/06/12) to file his memo.  
3 Attorney Barreira’s business card indentifies the practice as “Estate Planning and Elder Law”  (Exhibit 
K).   
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2. Appellant wife was admitted to the nursing home on 9/15/11. 
 
3. Appellant husband and wife submitted applications to MassHealth for long-term-care 

on 10/13/11 seeking eligibility as of 10/15/11.  
 
4. As of 2/20/12 appellant husband had $25,480.72 in his South Shore Bank account 

ending in # 2860.  
 
5. There is at least $982.66 in a South Shore Bank account entitled family trust. 
 
6. As of 2/20/12 appellant wife’s bank account had $1916. 
 
7. On 5/09/06 appellant couple as grantors established the Trust and named themselves 

trustees (Exhibit C).  
 
8. Appellants’ five children are listed as primary beneficiaries each with 20% interest 

(Exhibit C, Article V and Exhibit D).  
 
9. On 5/09/06 appellant couple transferred their residence in Weymouth to the Trust 

(Exhibit F).  
 
10. The Weymouth residence was assessed at $286,500 but sold in November 2011 for 

$260,000. The proceeds from the sale are currently held by the Trust in a bank 
account.  

 
11. The trustees have the power to control and manage the entire property to the same 

extent as if they were absolute owners, free of trust (Exhibit C, Article III). 
 
12. All funds on deposit in any bank in the name of the Trust can be withdrawn by the 

trustees (Exhibit C, Article III G). 
 
13. The Trust can be terminated by the trustees in writing and the trust property can be 

used to pay and discharge all debts, liabilities and obligations of the trustees (Exhibit 
C, Article IX). 

 
14. A majority of the beneficiaries may appoint or remove trustees as they deem 

appropriate (Exhibit C, Article VII).  
 
15. The Trust may be amended by the majority of beneficiaries by an instrument in 

writing, duly signed by a majority of the beneficiaries, which amendment shall be 
effective upon the filing of the same with the Trust and with respect to real property 
upon filing with the appropriate Registry of Deeds (Exhibit C, Article VI).  
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16. On 8/18/10 appellant couple as trustees executed the First Amendment to the Trust 
deleting themselves as trustees and inserting three of the named beneficiaries as co-
trustees (Exhibit E).  

 
Analysis and Conclusions of Law 
 
The total value of countable assets owned by or available to an individual applying for or 
receiving MassHealth Standard may not exceed $2000 (130 CMR 520.003(A)). 
MassHealth counts the value of the principal and income of a revocable or irrevocable 
trust in accordance with 130 CMR 520.021 through 520.024 (130 CMR 520.007(I)).  
 
The Trust at issue was established by appellant couple naming themselves as trustees 
on 5/09/06. It was funded by appellant couple as grantors on the same day by deeding 
their Weymouth residence to the Trust. The residence has since been sold but the sale 
proceeds are still held by the Trust. MassHealth regulation 130 CMR 520.023 applies to 
this Trust in determining whether the principal is a countable asset for the purpose of 
establishing eligibility for long-term-care coverage.  
 
The Trust can be terminated at any time by the trustees and the proceeds used to pay 
and discharge all debts, liabilities and obligations of the trustees with only the balance 
remaining to go to the beneficiaries. This is a revocable trust pursuant to 130 CMR 
520.023(B). Appellants are still the trustees because they had no authority to amend the 
trust. The only authority to amend the trust rests with a majority of the beneficiaries. 
Appellants signed a document entitled “First Amendment” pursuant to Article VI when 
they attempted to delete themselves as trustees. Their action was not a delegation of 
power to employees, agents or others pursuant to Article III B. Because the Trust is 
revocable the assets of the Trust, including real property and/or bank accounts are 
countable for MassHealth purposes.  
 
Alternatively, if the Trust were to be considered irrevocable pursuant to 130 CMR 
023(C)(1) the entire principal of the trust could be paid to appellant trustees since they 
reserved the right and power to control and manage the Trust property to the same extent 
as if they were absolute owners (Article III). Using their reserved power all funds on 
deposit in any bank can be withdrawn by the Trustees (Article III G). Nothing in the 
language of the Trust restricts the use of those withdrawn funds. Appellants have 
reserved to themselves the right to total access  and use of their house and/or the 
expenditure of the funds generated from the sale of their house. Since under either 
analysis the Trust assets are available and can be used for the benefit of appellants, the 
Trust assets are countable and this appeal is DENIED.  
 
Order for MassHealth 
 
None 
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Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with 
Chapter 30A of the Massachusetts General Laws.  To appeal, you must file a complaint 
with the Superior Court for the county were you reside, or Suffolk County Superior Court, 
within 30 days of your receipt of this decision. 
 
   
 Suzanne S. Davis 
 Hearing Officer 
 Board of Hearings 
cc:  
       


