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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: 130 CMR 520.003, 
520.022 

Decision Date: 6/11/12 Hearing Date: 04/23/2012 

MassHealth Rep.:  Rose Folan Appellant Rep.:  

Hearing Location:  Chelsea MassHealth 
Enrollment Center  

  

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated November 17, 2011, MassHealth denied the appellant's application for 
MassHealth benefits because MassHealth determined that appellant's assets held in trust are 
countable and exceed the limits of the MassHealth program (130 CMR 520.003, 520.022 and 
Exhibit 1).  Appellant filed this appeal in a timely manner on December 15, 2011 (130 CMR 
610.015 and Exhibit B). Denial of assistance is valid grounds for appeal (see 130 CMR 610.032).  
The record was left open until May 14, 2012 to give the parties an additional opportunity to submit 
materials in support of their respective positions.   
 
Action Taken by MassHealth 
 
MassHealth denied the appellant's application for MassHealth based on excess assets.         
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.022, in determining 
that the trust at issue is a Medicaid Qualifying Trusts (MQT); and therefore trust assets are 
countable to appellant? 
Summary of Evidence 
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Appellant was admitted to a nursing facility on September 22, 2011 and applied for MassHealth on 
September 23, 2011 seeking an October 1, 2011 start date.  The MassHealth representative testified 
that appellant owns $100,601 in assets held in a trust.  She noted that the asset limit for the 
appellant’s family size is $2,000, thus the appellant’s assets exceed the limits of the MassHealth 
program.  The trust at issue was established on June 29, 1992 and is irrevocable (Exhibit 3).  The 
MassHealth Legal Department reviewed the provisions of the trust, and submitted memoranda 
stating that the trustee had discretion under certain circumstances to distribute principal and income 
to the appellant, and that trust principal is therefore countable to appellant as the trust is a Medicaid 
Qualifying Trust (MQT) (Exhibit 6).   
 
The relevant provisions of the trust are found in Article Three, Paragraph C, which provides as 
follows: 
 

Following 30 months from the initial funding of this trust (and with respect to any 
30 months period applicable to separately identifiable accounts held in this Trust), 
the Trustees may distribute for the comfortable enjoyment of the Settlor, so much of 
the income and principal of this trust as the Trustees deem advisable, except that in 
the event any current beneficiary is in need of institutional medical or nursing home 
care, then such person’s interest in this trust shall abate as if this person were 
deceased. 
 
In the event that such assets of the trust would be “deemed” to be an asset of a 
medically needy Settlor, then the interest of such “deemed” person shall be 
terminated by the Trustees as if such person were deceased, except with respect to 
distributions which are treated as “in kind” benefits and which also do not result in a 
dollar for dollar reduction [sic] public medical assistance benefits. 
 

(Exhibit 3). 
 
MassHealth relies on 130 CMR 520.022, 130 CMR 520.024, and Cohen v. Comm'r of the Div. of 
Medical Assistance, 423 Mass. 399 (1996) in determining that trust assets are countable.  
Specifically, MassHealth asserts that the language of the trust is designed to thwart Medicaid 
eligibility rules, and because trust income principal can be distributed to appellant, the trust assets 
are countable to appellant.  She argues that an application of Medicaid law compels inclusion of the 
entirely of the trust assets at issue as countable to appellant.  She compares the trust language at 
issue in this case to the Cohen trusts, as it attempts to cut off trust assets in order to preserve 
Medicaid eligibility.  She writes that in Article Three, the trust attempts to limit distributions after 
30 months from the initial funding if appellant is in need of institutional, medical or nursing facility 
care. She argues that such exculpatory provisions are disregarded because they are meant to defeat 
Medicaid eligibility rules.  (Exhibit 6). 
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Appellant’s attorney argues that the trust at issue met regulatory requirements in 1992.  He testified 
that he sought state and federal review from representatives at the Massachusetts Department of 
Revenue and the Internal Revenue Service, and was advised that the trust met all requirements.  To 
now rule that the trust is an MQT is unjust, and that equity should allow this trust to be 
grandfathered in and considered a noncountable asset (Exhibit 7). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. Appellant was admitted to the nursing facility on September 22, 2011 and applied for 
MassHealth on September 23, 2011 seeking an October 1, 2011 start date.   

 
2. The trust at issue was established on June 29, 1992 and is irrevocable (Exhibit 3).   

 
3. Trust assets are valued at $100,601. 

 
4. The parties agree that the appellant is the settler of the trust.  (Exhibit 6; testimony). 

 
5. Burton W. Gerrig is the trustee.  (Exhibit 3). 

 
6. The trust sets forth that beneficiaries are defined as those persons who are then entitled 

receive income and/or principal from the trust, which includes appellant.  (Exhibit 3). 
 

7. Article Three, Paragraph C provides as follows: 
 

Following 30 months from the initial funding of this trust (and with respect to any 
30 months period applicable to separately identifiable accounts held in this Trust), 
the Trustees may distribute for the comfortable enjoyment of the Settlor, so much of 
the income and principal of this trust as the Trustees deem advisable, except that in 
the event any current beneficiary is in need of institutional medical or nursing home 
care, then such person’s interest in this trust shall abate as if this person were 
deceased. 
 
In the event that such assets of the trust would be “deemed” to be an asset of a 
medically needy Settlor, then the interest of such “deemed” person shall be 
terminated by the Trustees as if such person were deceased, except with respect to 
distributions which are treated as “in kind” benefits and which also do not result in a 
dollar for dollar reduction [sic] public medical assistance benefits. 
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Analysis and Conclusions of Law 
 
130 CMR 520.022 applies to trusts or similar legal devices created before August 11, 1993 and defines 
a Medicaid Qualifying Trust, in pertinent part, as follows: 
 

(B)  Medicaid Qualifying Trust. 
 
(1)  A Medicaid qualifying trust is a revocable or irrevocable trust or similar legal 
device, created or funded by the individual or spouse, other than by a will, under 
which: 
 
(a)  the individual is a beneficiary of all or part of the discretionary or required 
payments or distributions from the trust; and 
 
(b)  a trustee or trustees are permitted to exercise any discretion to make payments 
or distributions to the individual.   
 
(2)  The maximum amount of payments or fair-market value of property that may 
be permitted under the terms of the trust to be distributed to the individual 
assuming the full exercise of discretion by the trustee or trustees for the 
distribution of the maximum amount to the individual is countable in the 
determination of eligibility. 

 
The Cohen court addressed exculpatory clauses where the trust language allowed for disbursements 
of principal and income unless such would render the beneficiary ineligible for public assistance, 
and found that trust assets were countable despite the limiting clauses. (Cohen at 407, 415-424).  I 
agree with the MassHealth position that the limiting language in this trust would properly be 
considered exculpatory, giving the trustee the requisite “peppercorn of discretion” to disburse 
principal to the appellant. (Cohen at 413).  
 
I find that Guerriero v. Comm'r of the Div. of Medical Assistance, SJC Docket No. SJC-08194 
(April 3, 2001) is instructive in analyzing the case at hand.  In Guerriero, the court held that the 
execution of an irrevocable waiver did not merely “limit” the trustee’s discretion; it deprived the 
trustee of any legal discretion to pay any part of the trust principal to the MassHealth applicant.  
Conversely, the language of Article Three in the trust at issue here does not entirely foreclose the 
trustee’s discretion to distribute principal to the appellant.   
 
I am not persuaded by the appellant’s attorney’s argument that equity compels a conclusion that the 
trust assets are not countable, as the trust met regulatory requirements when it established in 1992.  
My authority is limited to applying the MassHealth regulations in effect on the date the appellant 
seeks MassHealth long-term care coverage. 
 
The appeal is DENIED. 
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Order for MassHealth 
 
None. 
    
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
   
 Sara E. McGrath 
 Hearing Officer 
 Board of Hearings 
  
cc: 
MassHealth Representative: Charlene Mancusi, Revere MassHealth Enrollment Center Appeals 
Coordinator 
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