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APPEAL DECISION

Appeal Decision: Approved Issue: Funeral Trust

Decision Date: 1/29/13 Hearing Date: 11/05/2012

MassHealth Rep.: Ann Marashio Appellant Rep.:

Hearing Location: Taunton
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated May 30, 2012, MassHealth denied the appellant's application for
MassHealth benefits because MassHealth determined that verifications were not submitted in a
timely manner. (see 130 CMR 516.001 and exhibit 1). The appellant filed this appeal in a timely
manner on June 12, 2012 (see 130 CMR 610.015(B) and exhibit 2). By the date of the hearing, all
requested verifications had been submitted and the MassHealth representative agreed to preserve
the original application date, so the appeal for verifications was withdrawn. (exhibit 8) Through a
notice dated July 24, 2012, MassHealth denied the appellant’s application for MassHealth long term
care benefits because MassHealth determined that the appellant’s assets exceed the limit for
MassHealth long term care coverage. (see 130 CMR 520.003 and exhibit 4) The appellant filed
this appeal in a timely manner on August 13, 2012. (see 130 CMR 610.015(B) and exhibit 5)
Denial of assistance is valid grounds for appeal (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant’s application for long term care benefits.

Issue

The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, in determining
that the appellant’s assets exceed the limit for long term care coverage.
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Summary of Evidence

The appellant was represented at the hearing by Woodford Medicaid Consultants, his
DPOA/spouse, and his daughter. The MassHealth representative testified that the appellant
submitted an application for long term care benefits on April 23, 2012 and is seeking a May 10,
2012 start date. The appellant is married with a spouse living in the community and was admitted
to the nursing facility on February 22, 2012. (testimony) At the time of the hearing, MassHealth
had calculated total assets of $141,668.77 but after having a chance to review updated asset
documents, MassHealth noted that the countable assets are now $128,296.55 as the appellant had
spent down some of the assets to the nursing facility and to open burial accounts for himself and his
spouse. (see exhibits 11, 18) The MassHealth representative testified at the hearing that the
community spouse may retain $113,640.00 in assets and the appellant has a MassHealth asset limit
of $2,000.00 which leaves $12,656.45 in excess assets ($128,296.55 - $113,640 - $2,000 =
$12,656.55). The MassHealth representative testified that the appellant and his spouse have a total
of $17,017.20 ($8,508.60 each) in funeral trusts that were included in the countable asset amount.
The MassHealth representative testified that the money in the funeral trusts is countable because the
trusts do not include itemized statements and MassHealth cannot place a lien that would allow for
any excess money left over after funeral expenses to go to the state.

The appellant’s representative stated that the appellant and his spouse each purchased a life
insurance policy through National Guardian Life (NGL) Insurance Company on March 30, 2012
and paid the premiums of $8,500.00 each in full that day. (exhibits 14, 15) The beneficiary of the
appellant’s policy # NPL0404018 and the beneficiary of the spouse’s policy # NPL0403982 is the
NGL Trust. (exhibits 14, 15) On the same day the appellant, through his durable power of
attorney, signed an Irrevocable Assignment of Ownership of policy # NPL0404018 and the
appellant’s spouse signed an Irrevocable Assignment of Ownership of policy # NPL0403982 to the
NGL Funeral Expense Trust (exhibits 14, 15). The assignments were effective immediately.
(exhibits 14, 15) The terms of the assignments include (2) the change in ownership is permanent;
(3) the right to cancel the policy and receive a return of premium is given up; (4) the policy cannot
be surrendered for cash or to obtain a loan; (5) the beneficiary cannot be changed; and (6) policy
proceeds that exceed the cost of the approved goods and services for the insured funeral, burial or
cremation shall be paid to the state, if required by applicable State Medicaid recovery program.
(exhibits 14, 15) The NGL Funeral Expense Trust has an authorized expense directive which states
that the insured authorizes and directs the Trustee to expend trust assets to service or product
providers in payment of expenses related to the provision of the following services and/or products
which includes basis services of a funeral director and staff, funeral home facilities and staff
services, cemetery charges, etc. (exhibits 14, 15) The face amount of each policy is $8,508.60.
(exhibits 14, 15) The appellant’s representative submitted a document entitled NGL Insurance
Funeral Expense Trust- Medicaid Exemption for Burial Insurance Summary and a section from the
Social Security Administrations Program and Operations Manual (POMS) pertaining to life
insurance policies. (exhibits 16, 17)
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The appellant’s representative argued that the face value of the two life insurance policies totaling
$17,017.20, should not be countable assets because both polices were irrevocably assigned to the
funeral trust as owner and under the terms of the trust, the money is to be used only for the
appellant (and his spouse’s) funeral expenses with any excess going to the state. The appellant’s
representative stated that the NGL Funeral Trust was specifically designed to meet the requirements
of the Social Security POMS with regard to non-countable funeral contracts. When asked why the
appellant did not just do the usual funeral contract with a funeral home, the appellant’s
representative stated that the NGL Funeral Trust allows the appellant and his spouse to pick the
funeral home of the their choice when necessary and does not tie them into one funeral home at this
time.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant is married with a spouse in the community and was admitted to the nursing home
on February 22, 2012.

2. The appellant submitted an application for MassHealth long-term-care coverage on April 23,
2012 seeking eligibility as of May 10, 2012.

3. MassHealth determined total countable assets of $128,296.55 for the appellant and his spouse
such assets include $8,508.60 which is the face value of the appellant’s life insurance policy and
$8,508.60 which is the face value of the appellant’s spouse’s life insurance policy.

4. The appellant through his DPOA purchased a life insurance policy on March 30, 2012 for a one
time premium of $8,500.00 paid in full; the appellant’s spouse also purchased a life insurance
policy on March 30, 2012 for a one time premium of $8,500.00 paid in full.

5. The beneficiary of the appellant’s policy and the beneficiary of the appellant’s spouse’s policy
is the NGL Trust.

6. On March 30, 2012, the appellant through his DPOA executed an Irrevocable Assignment of
Ownership of his life insurance policy to the NGL Funeral Expense Trust; on March 30, 2012,
the appellant’s spouse executed an Irrevocable Assignment of Ownership of her life insurance
policy to the NGL Funeral Expense Trust.

7. The irrevocable assignment of appellant’s and his spouse’s ownership of the life insurance
policies to the NGL Funeral Expense Trust was effective immediately.

8. The terms of the assignment include:
(2) the change in ownership is permanent;
(3) the right to cancel the policy and receive a return of premium is given up;
(4) the policy cannot be surrendered for cash or to obtain a loan;
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(5) the beneficiary cannot be changed; and
(6) policy proceeds that exceed the cost of the approved goods and services for the

insured funeral, burial or cremation shall be paid to the state, if required by applicable State
Medicaid recovery program.

9. The NGL Funeral Expense Trust has an authorized expense directive which states that the
insured authorizes and directs the Trustee to expend trust assets to service or product providers
in payment of expenses related to the provision of the following services and/or products which
includes basis services of a funeral director and staff, funeral home facilities and staff services,
cemetery charges, etc.

Analysis and Conclusions of Law

The total value of countable assets owned by or available to individuals applying for or receiving
MassHealth Standard long term care benefits may not exceed $2000 for an individual (130 CMR
520.016(A)). The community spouse is entitled to retain $113,640.00. (see 130 CMR
520.016(B)(2)(a)(i)). The appellant and his spouse have $128,296.55 in countable assets.
Included in the countable asset amount, are the face values of the appellant’s and his spouse’s life
insurance policies totaling $17,017.20. The appellant’s and his spouse’s life insurance policies
are owned by the NGL Funeral Expense Trust.

Regulation 130 CMR 520.008(F) Funeral or Burial Arrangements states:
(1) The following funeral or burial arrangements for the applicant, member, or spouse are
considered noncountable assets:

(a) any burial space, including any burial space for any immediate family member;
(b) one of the following:

(i) a separately identifiable amount not to exceed $1,500 expressly
reserved for funeral and burial expenses; or
(ii) life-insurance policies designated exclusively for funeral and burial
expenses with a total face value not to exceed $1,500;

(c) the cash-surrender value of burial insurance; and
(d) prepaid irrevocable burial contracts or irrevocable trust accounts designated
for funeral and burial expense.

(2) Appreciated value or interest earned or accrued and left to accumulate on any
contracts, accounts, or life insurance is also noncountable. If the applicant, member, or
spouse uses any of these assets, including the interest accrued, for other than funeral or
burial arrangements of the applicant, member, or spouse, the MassHealth agency
considers the asset available and countable under the provisions of 130 CMR 520.007,
520.018, and 520.019.
(3) The applicant, member, or spouse has the right to establish a burial arrangement or
change the designation of his or her funds to a burial arrangement described in 130 CMR
520.008(F). If such arrangement is made within 60 days after the date that the applicant or
member was notified of his or her right to do so, then the MassHealth agency considers
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the arrangement to have been in existence on the first day of the third month before the
application (emphasis added).

Additionally, it has long been MassHealth’s practice to allow applicants to assign the ownership
and beneficial interest of a whole life insurance policy to a funeral home to pay for a pre-paid
burial contract. Also, as noted below, MassHealth does not count the value of burial insurance as
a countable asset.

Regulation 130 CMR 520.007(E) Cash-Surrender Value of Life-Insurance Policies states:
(1) The cash-surrender value of a life-insurance policy is the amount of money, if any,
that the issuing company has agreed to pay the owner of the policy upon its cancellation.
An individual may adjust the cash-surrender value of life insurance to meet the asset
limit. The MassHealth agency will consider the cash-surrender-value amount an
inaccessible asset during the adjustment period.
(2) If the total face value of all countable life-insurance policies owned by the applicant,
member, or spouse exceeds $1,500, the total cash-surrender value of all policies held by
that individual is countable. The MassHealth agency does not count the face value of
burial insurance and the face value of life-insurance policies not having cash-surrender
value (for instance, term insurance) in determining the total face value of life-insurance
policies. Burial insurance is insurance whose terms specifically provide that the proceeds
can be used only to pay the burial expenses, funeral expenses, or both of the insured.

On March 31, 2012, the appellant and his spouse each purchased a life insurance policy for a one
time payment of $8,500.00 each. On the same day the appellant and his spouse assigned their
ownership in their respective life insurance policies irrevocably to the NGL Funeral Expense Trust
and retained no rights whatsoever to cancel the policies, change the beneficiary or to obtain a loan
or surrender the policies for cash. As of March 31, 2012 appellant and his spouse had no further
right to act upon the policies. As of March 31, 2012, the appellant and his spouse were no longer
the owners or the beneficiaries of these policies. When the appellant dies, the proceeds of the policy
will be paid to his estate for the purpose of paying for his funeral as listed on the Irrevocable
Assignment and the same holds true for the appellant’s spouse. If the proceeds exceed the costs of
the funerals, the excess shall be paid to the state pursuant to the NGL Funeral Expense Trust terms.
The appellant and his spouse have established irrevocable trust accounts designated for funeral and
burial expenses that will be funded only when each one dies. The appellant and his spouse retain no
control or ownership over the funding mechanism. I conclude that the actions taken have created a
non-countable asset in the amount of $17,017.20 pursuant to 130 CMR 520.008(F)(1)(d).

Pursuant to 130 CMR 515.011 MassHealth will recover the amount of payment for medical
benefits correctly paid from the estate of a deceased member. How MassHealth implements its right
to estate recovery is not clarified or described in regulation. However, this hearing officer is aware
of real estate liens (130 CMR 515.012). This hearing officer concludes that MassHealth regulation
130 CMR 520.008(F)(1)(d) applies in this case and there is no access to any assets held by the trust
or remaining after his funeral and burial have been paid. This appeal is APPROVED.
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Order for MassHealth

Review appellant’s eligibility based on the application dated April 23, 2012 (verification appeal
was withdrawn) in consideration of this decision which renders the value of the funeral expense
trusts non-countable.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Patricia Mullen
Hearing Officer
Board of Hearings

cc: MassHealth Representative: Justine Ferreira


