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APPEAL DECISION

Appeal Decision: Denied Issue: Trust

Decision Date: 2/7/13 Hearing Date: 01/15/2013

MassHealth Rep.: Eileen Smith Appellant Rep.:

Hearing Location: Chelsea
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated August 14, 2012, MassHealth denied the appellant's application for
MassHealth benefits because MassHealth determined that the appellant’s assets exceed the limit for
MassHealth Standard long term care benefits. (see 130 CMR 520.003 and exhibit 1). The appellant
filed this appeal in a timely manner on August 24, 2012 (see 130 CMR 610.015(B) and exhibit 2).
Denial of assistance is valid grounds for appeal (see 130 CMR 610.032).

The appeal was originally heard on October 9, 2012 but no decision issued. The original hearing
officer has left the Board of Hearings and a new hearing date was scheduled to preserve the
appellant’s due process rights. (exhibits 4, 15)

Action Taken by MassHealth

MassHealth denied the appellant’s application for MassHealth Standard long term care benefits.

Issue

The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, in determining
that the appellant’s countable assets exceed the limit for MassHealth Standard long term care
benefits.
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Summary of Evidence

The appellant was represented telephonically at the hearing by her attorney who was authorized by
the appellant’s Durable Power of Attorney (DPOA). (see exhibits 2, 3) The MassHealth
representative stated that the appellant submitted an application for long term care benefits on July
2, 2012. The appellant was admitted to the nursing facility on May 2, 2012 and is seeking a June 8,
2012 start date for MassHealth coverage. (testimony) The appellant is a single individual and there
is no spouse in the community. (testimony) The MassHealth representative stated that on the date
for which the appellant seeks MassHealth coverage, she had a bank account with a balance of
$2,202.13 and a trust holding real estate valued at $641,500.00 for assets totaling $643,702.13. The
MassHealth limit for Standard long term care benefits is $2,000.00 for an individual and
MassHealth determined that the appellant had excess assets totaling $641,702.13. (testimony,
exhibit 1) The MassHealth representative stated that the trust assets are countable because the trust
is revocable and can be cured by returning the assets to the appellant. The MassHealth
representative referred to MassHealth’s legal memorandum in the record. (exhibit 14) The
MassHealth representative noted that even if the trust was to now be deemed irrevocable, the trustee
has discretion to distribute principal and income to the appellant and thus the full amount of the
principal is countable. (see exhibits 6, 14)

In its legal memorandum, MassHealth argues first that the trust is revocable pursuant to Article I
which states that appellant retains the right to withdraw all of the trust property free of the
provisions of the trust instrument. (exhibit 14) MassHealth notes that the appellant’s daughter is
the DPOA, Successor Trustee, and contingent beneficiary of the trust. (exhibit 14) MassHealth
argues that the daughter as DPOA has the authority pursuant to the DPOA document at exhibit 3, to
provide a written instrument to herself as successor trustee instructing that the appellant’s property
should be withdrawn pursuant to Article I of the trust. (exhibit 14) MassHealth further argues that
citations to the Massachusetts Uniform Trust Code are irrelevant because an analysis of a Medicaid
applicant’s trust is governed by the federal Medicaid statute dictating treatment of trusts, case law
interpreting the statute, and MassHealth regulations. (exhibit 14) MassHealth cites to 42 USC
section 1396p(d)(3)(A) and 130 CMR 520.023(B) which state that assets in a self settled, inter
vivos, revocable trust are countable. MassHealth further argues that the appellant (or her DPOA)
cannot try to cut off the revocability based on a claim of incapacity. (exhibit 14; Cohen v.
Commissioner of the Division of Medical Assistance, 423 Mass. 399, 416 (1996)).

MassHealth argues further that even if the agency were to assume for the sake of argument that the
trust was irrevocable, the assets are still countable. (exhibit 14) MassHealth cites to 42 USC
section 1396p(d)(3)(B) and 130 CMR 520.023(C)(1)(a) which state that any portion of the
principal or income from the principal (such as interest) of an irrevocable trust that could be paid
under any circumstances to or for the benefit of the individual is a countable asset. (exhibit 14)
MassHealth notes that there are circumstances under the terms of the trust in which the trustee
can distribute income and principal to the appellant as the sole vested beneficiary of the trust.
(exhibit 14) MassHealth again cites to the Cohen case as support for its argument that if there are
any set of circumstances in the trust under which the trustee has discretion to distribute principal,
the principal is considered a countable asset. (exhibit 14; Cohen v. Commissioner of the Division



Page 3 of Appeal No.: 1216849

of Medical Assistance, 423 Mass. 399 (1996)). MassHealth notes further that the appellant’s
argument that the trust assets are inaccessible pursuant to 130 CMR 520.006 is not supported by the
facts of the case or the law and 130 CMR 520.006 is not in any way applicable to this matter.
(exhibit 14)

The appellant’s attorney stated that he was relying on his memorandum in the record. (exhibit 17)
The appellant’s attorney stated that the trust is now irrevocable because the appellant is
incapacitated and the successor trustee has no discretion to make payments of principal and income
for care, comfort, support, health, and maintenance of the appellant to the extent that these items are
available under a public aid program. The appellant’s attorney also refers to the Uniform Trust
Code which states that the power of attorney can only revoke the trust if the trust terms expressly
authorize it. (see exhibit 17) The appellant’s attorney noted that the section of the Massachusetts
Uniform Trust Code to which he refers was signed into law on July 8, 2012. (exhibit 17) The
appellant’s attorney states that prior to this law’s effective date, it was not clear whether or not
Massachusetts law authorized an attorney-in-fact to create, modify, or revoke a trust. (exhibit 17)
The provision of the Uniform Trust Code states: “A settlor’s powers with respect to revocation,
amendment, or distribution of trust property may be exercised by an agent under a power of
attorney only to the extent expressly authorized by the terms of the trust and power.” (exhibit 17,
Section 602(e) of the Massachusetts Uniform Trust Code) The appellant’s attorney states that the
trust at issue is silent as to the authority of a power of attorney and thus the appellant’s power of
attorney has no authority with respect to revocation, amendment or distribution of the trust property.
(exhibit 17) The appellant named her daughter as her Durable Power of Attorney on December 23,
2004. (exhibit 3) In the Durable Power of Attorney document, the appellant states that she intends
that this power of attorney shall not be affected by her subsequent disability or incapacity, and it
shall be considered a durable power of attorney. (exhibit 3)

The appellant’s attorney argues further that, pursuant to 130 CMR 520.024(A)(1), assets held in an
irrevocable trust are not countable unless required to be distributed by the trustee and the trustee in
this case is not required to distribute the trust assets. The appellant’s attorney also argues that the
trust assets are inaccessible pursuant to 130 CMR 520.006. The hearing officer questioned if the
real estate property held in the trust was the appellant’s primary residence prior to entering the
nursing facility and the appellant’s attorney stated that the appellant did live in the real estate
property prior to entering the nursing facility in May, 2012.

The trust was established on April 20, 2000 by the appellant and her spouse (now deceased) as
grantors and trustees. (exhibit 6) On the same date, the appellant and her spouse transferred their
real estate property to themselves as trustees of the trust. (exhibit 8)

Article I of the trust states in part:

The Grantors retain the right to withdraw, any or all of the Trust property, free from the
provisions of this Trust Instrument. Withdrawal shall be accomplished by the Grantors’
execution of a notice, in writing delivered to the Trustees.
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Article II states in part:

The Grantors may from time to time, amend this Trust Agreement, in any respect or revoke it,
in in [sic] whole or in part, by an instrument in writing, signed by the Grantors, and in case a
Successor Trustee is serving, then delivered to the said successor Trustees during the
Grantors’ lives. In the event that real estate is owned by the Trust, then the same shall take
effect, upon recording in the Registry of Deeds, in the County where said real property is
located. After the death or incapacity of both Grantors, this Trust shall be become irrevocable
until termination according to its terms.

Article III states in part:

During the lifetimes of the Grantors, the Grantors-Trustees shall, except during periods of
incapacity as defined, infra., have the power to pay over…any amount of the net income…and
principal, to or for themselves as they may, from time to time determine, in their uncontrolled
discretion.

During such periods (of the incapacity of the Grantor(s)) the successor Trustees may use,
apply, pay or expend the net income and principal of the Trust, in whole or in part, at such
time or times, as the Trustees in its [sic] sole discretion shall deem necessary or advisable, for
the comfort, health, support, and maintenance of the Grantors, provided however, in case any
amount of principal payable in the discretion of the Trustees, becomes payable to the Grantors
when under a legal disability, or who, although not adjudicated incompetent, is by reason of
illness or mental and physical disability unable in the Trustees’ opinion to administer such
amount properly; the Trustees may not make payment of principal for the care, comfort,
support, health and maintenance of the Grantors to the extent these items are available, in
whole or in part, under a public or private aid program. …

The Grantors declare their intention that upon their disability, all of their property shall be
transferred to and administered by the Trustees of this Trust, so that the appointment of a
Conservator or a committee will not be necessary. In order to effectuate the foregoing, the
Grantors have executed a durable power of attorney, which directs the agent so appointed, to
transfer the Grantors’ property then under the control of the agent, to the Trustees for
administration hereunder.

Article V states in part:

If the Trustees are directed in this Instrument to pay income or principal, from time to time, or
to make outright distribution to any beneficiary, who is under legal disability or in the opinion
of the Trustees incapable of properly managing his affairs when distribution is to be made, the
Trustees may use such income or principal for his support, maintenance, and health.

When the Trustees have the power under this Instrument to use any income or principal, for
the benefit of any person, the Trustees may expend it for the benefit of that person, or pay it
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directly to that person, or for his use to his Guardian, parents, spouse, or the person with
whom he is residing, without responsibility for its expenditure.

See exhibit 6.

The appellant amended the Article IV of the trust in 2004; such Article pertains to the disposition of
the trust property after the grantors’ deaths. (exhibit 6) The successor beneficiaries of the trust
assets, after the death of the appellant, are her children and grandchild. (exhibit 6)

The appellant’s attorney submitted a Doctor’s Certificate that states: “I, Dr. Stephen Ranere, a
licensed physician, do hereby certify that I have examined [appellant] of [appellant’s address] and I
conclude that by reason of physical or mental illness, the said [appellant] is incapacitated to act
rationally and prudently in her own financial best interests. Witness by hand and seal this 31st day
of July, 2012.” (exhibit 9) The certificate is signed by the physician. (exhibit 9) The address listed
by the physician on the certificate is the appellant’s former primary residence, although by July 31,
2012 she had been living in the nursing facility for over 2 months and had already applied for
MassHealth long term care benefits. (testimony) The appellant’s attorney submitted the Certificate
of Acceptance of Appointment whereby the appellant’s daughter/DPOA accepted the appointment
of successor trustee of the trust on August 10, 2012. (exhibit 18) The appellant’s attorney reported
that Dr. Ranere is an internist who has treated the appellant for over 10 years. (exhibit 17) The
appellant’s attorney noted further that the execution of the Doctor’s Certificate was prompted by the
need to memorialize the appellant’s condition as incapacitated as that term is defined under Article
III(b)(2) of the trust because without such certificate, the trust would lack a trustee because the
successor trustee could not be appointed until the appellant’s the appellant’s incapacity was
documented. (exhibit 18)

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant submitted an application for long term care benefits on July 2, 2012; the
appellant was admitted to the nursing facility on May 2, 2012 and is seeking a June 8,
2012 start date for MassHealth coverage.

2. The appellant is a single individual and there is no spouse in the community.

3. On the date for which the appellant seeks MassHealth coverage, she had a bank account
with a balance of $2,202.13 and was the beneficiary of a trust holding real estate valued at
$641,500.00.

4. The appellant’s daughter is her DPOA, the Successor Trustee of the trust, and contingent
beneficiary of the trust.

5. The real estate property held in the trust was the appellant’s primary residence prior to
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entering the nursing facility.

6. The trust was established on April 20, 2000 by the appellant and her spouse (now
deceased) as grantors and trustees; on the same date, the appellant and her spouse
transferred their real estate property to themselves as trustees of the trust.

7. After the appellant’s spouse’s death, the appellant was the sole trustee of the trust until the
appellant’s daughter/DPOA accepted the appointment of successor trustee of the trust on
August 10, 2012.

8. Article I of the trust states in part:

The Grantors retain the right to withdraw, any or all of the Trust property, free from
the provisions of this Trust Instrument. Withdrawal shall be accomplished by the
Grantors’ execution of a notice, in writing delivered to the Trustees.

9. Article II states in part:

The Grantors may from time to time, amend this Trust Agreement, in any respect or
revoke it, in in [sic] whole or in part, by an instrument in writing, signed by the
Grantors, and in case a Successor Trustee is serving, then delivered to the said
successor Trustees during the Grantors’ lives. In the event that real estate is owned
by the Trust, then the same shall take effect, upon recording in the Registry of
Deeds, in the County where said real property is located. After the death or
incapacity of both Grantors, this Trust shall be become irrevocable until termination
according to its terms.

10. Article III states in part:

During the lifetimes of the Grantors, the Grantors-Trustees shall, except during
periods of incapacity as defined, infra., have the power to pay over…any amount of
the net income…and principal, to or for themselves as they may, from time to time
determine, in their uncontrolled discretion.

During such periods (of the incapacity of the Grantor(s)) the successor Trustees may
use, apply, pay or expend the net income and principal of the Trust, in whole or in
part, at such time or times, as the Trustees in its [sic] sole discretion shall deem
necessary or advisable, for the comfort, health, support, and maintenance of the
Grantors, provided however, in case any amount of principal payable in the
discretion of the Trustees, becomes payable to the Grantors when under a legal
disability, or who, although not adjudicated incompetent, is by reason of illness or
mental and physical disability unable in the Trustees’ opinion to administer such
amount properly; the Trustees may not make payment of principal for the care,
comfort, support, health and maintenance of the Grantors to the extent these items
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are available, in whole or in part, under a public or private aid program. …

The Grantors declare their intention that upon their disability, all of their property
shall be transferred to and administered by the Trustees of this Trust, so that the
appointment of a Conservator or a committee will not be necessary. In order to
effectuate the foregoing, the Grantors have executed a durable power of attorney,
which directs the agent so appointed, to transfer the Grantors’ property then under
the control of the agent, to the Trustees for administration hereunder.

11. Article V states in part:

If the Trustees are directed in this Instrument to pay income or principal, from time
to time, or to make outright distribution to any beneficiary, who is under legal
disability or in the opinion of the Trustees incapable of properly managing his affairs
when distribution is to be made, the Trustees may use such income or principal for
his support, maintenance, and health.

When the Trustees have the power under this Instrument to use any income or
principal, for the benefit of any person, the Trustees may expend it for the benefit of
that person, or pay it directly to that person, or for his use to his Guardian, parents,
spouse, or the person with whom he is residing, without responsibility for its
expenditure.

12. The appellant amended the Article IV of the trust in 2004; such Article pertains to the
disposition of the trust property after the grantors’deaths.

13. The successor beneficiaries of the trust assets, after the death of the appellant, are her
children and grandchild.

14. The appellant’s attorney submitted a Doctor’s Certificate that states: “I, Dr. Stephen
Ranere, a licensed physician, do hereby certify that I have examined [appellant] of
[appellant’s address] and I conclude that by reason of physical or mental illness, the said
[appellant] is incapacitated to act rationally and prudently in her own financial best
interests. Witness by hand and seal this 31st day of July, 2012.”; the certificate is signed
by the physician; the address listed by the physician on the certificate is the appellant’s
former primary residence.

15. Dr. Ranere is an internist who has treated the appellant for over 10 years.

16. The execution of the Doctor’s Certificate was prompted by the need to memorialize the
appellant’s condition as incapacitated as that term is defined under Article III(b)(2) of the
trust because without such certificate, the successor trustee could not be appointed.
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Analysis and Conclusions of Law

Treatment of Trusts

130 CMR 520.021 through 520.024 explains how to treat the principal of and payments from a
revocable or irrevocable trust established by the individual or by the spouse. 130 CMR
520.024(A) also includes trusts established by other than the individual or spouse and trusts
whether or not established by will. In the event that a portion of 130 CMR 520.021 through
520.024 conflicts with federal law, the federal law supersedes. See 130 CMR 520.021.

520.023: Trusts or Similar Legal Devices Created on or after August 11, 1993
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created on
or after August 11, 1993, that are created or funded other than by a will. Generally, resources
held in a trust are considered available if under any circumstances described in the terms of the
trust, any of the resources can be made available to the individual.
(A) Look-Back Period for Transfers into or from Trusts.

(1) Look-Back Period.
(a) For transfers made before February 8, 2006, the look-back period is 36 months
for trusts where all or any portion of the income or principal of an irrevocable
trust can be paid to or for the benefit of the nursing-facility resident, but is paid
instead to someone else.
(b) The look-back period is 60 months

(i) for transfers made on or after February 8, 2006, subject to the phase-in
described in 130 CMR 520.019(B)(2), if all or any portion of the income
or principal of a trust can be paid to or for the benefit of the nursing-
facility resident, but is instead paid to someone else;
(ii) if payments are made from a revocable trust to other than the nursing-
facility resident and are not for the benefit of the nursing-facility resident;
or
(iii) if payments are made into an irrevocable trust where all or a portion of
the trust income or principal cannot under any circumstances be paid to or
for the benefit of the nursing-facility resident.

(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth agency
determines the amount of the transfer and the period of ineligibility for payment of
nursing facility services in accordance with the rules at 130 CMR 520.019(G).

(B) Revocable Trusts.
(1) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual are
countable income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing
facility resident are considered transfers for less than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019(G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable



Page 9 of Appeal No.: 1216849

trust is a countable asset. Where the home or former home is an asset of the trust, it is not
subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(C) Irrevocable Trusts.
(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest) of
an irrevocable trust that could be paid under any circumstances to or for the
benefit of the individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made
to or for the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made
to another and not to or for the benefit of the nursing-facility resident are
considered transfers of resources for less than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable
asset. Where the home or former home is an asset of the trust, it is not subject to
the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could not be paid under any circumstances to or for
the benefit of the nursing-facility resident will be considered a transfer for less than fair-
market value and treated in accordance with the transfer rules at 130 CMR 520.019(G).

(D) Exemptions to the Trust Rules.
(1) Special-Needs Trusts and Pooled Trusts. Under federal trust exemption regulations at
42 U.S.C. 1396(p)(d)(4) special-needs trusts and pooled trusts as defined in 130 CMR
515.001 are not subject to the income and asset countability rules at 130 CMR
520.023(B) and (C).
(2) Revision of a Trust to Comply with the Criteria of a Special-Needs or Pooled Trust.
The MassHealth agency will not deny or terminate MassHealth due to excess assets if a
trust is revised to comply with the criteria of a special-needs trust or a pooled trust in
accordance with the rules at 130 CMR 520.019(J).
(3) Burial Trust. A burial trust is a trust established to pay solely for various funeral and
burial expenses of the individual or the spouse. An irrevocable burial trust meeting the
criteria of 130 CMR 520.008(F) is not a countable asset.

See 130 CMR 520.023.

520.024: General Trust Rules

130 CMR 520.024 applies to trusts whether or not established by will and whether or not
established by the individual or spouse.

(A) Irrevocable Trust.
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(1) The assets and income held in an irrevocable trust established by the individual or
spouse that the trustee is required to distribute to or for the benefit of the individual are
countable.
(2) Payments from the income or principal of an irrevocable trust established by the
individual or spouse to or for the benefit of the individual are countable.
(3) The assets and income held in an irrevocable trust established by other than the
individual or spouse that the trustee is required to distribute to the individual are
countable.
(4) Payments from the income or the principal of an irrevocable trust established by other
than the individual or spouse to the individual are countable.

(B) Home in Trust: Community-Based Individuals. For an applicant or member who is not a
nursing-facility resident, the principal place of residence held in a revocable or irrevocable trust
is a noncountable asset. A home that is not the principal place of residence is countable and not
subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust.

(C) Home in Trust: Cure.
(1) If the MassHealth agency has denied or terminated MassHealth because the home or
former home in trust is considered an excess asset, the MassHealth agency will rescind
that action if the home or former home has been removed from the trust and returned to
the nursing-facility resident in accordance with the full cure rules at 130 CMR
520.019(K).
(2) When the home or former home is removed from a trust, as determined by the
MassHealth agency, the MassHealth agency will redetermine eligibility using the rules at
130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K).
(3) When the home or former home has been removed from the trust, the MassHealth
agency may place a lien in accordance with 130 CMR 515.012.

(D) Repayment of Financial and Medical Assistance. An individual who has received or will be
receiving payments from a third party as a result of an accident, injury, or other loss must first
repay the MassHealth agency for medical assistance under M.G.L. c. 118E, § 22 and 42 U.S.C.
1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial assistance
under M.G.L c. 18, § 5G, even if such third-party payments have been or will be placed in a
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4).

(E) Waiver of the Trust Rules: Undue Hardship. When the MassHealth agency denies or
terminates MassHealth due to excess assets, the individual may request, in accordance with 130
CMR 520.019(L), that the MassHealth agency rescind the denial or termination because such
action would result in undue hardship.
(F) Verification of a Trust. The individual must provide the MassHealth agency with a copy of
the trust or similar legal device or, when appropriate, a will and any information detailing
investments, holdings, and distributions, as determined by the MassHealth agency.
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(G) No Double Penalty. The MassHealth agency will apply the rules at 130 CMR 520.019(N) to
prevent double penalty.

See 130 CMR 520.024.

The appellant’s attorney argues that under Article II of the trust, the trust became irrevocable
upon the death of the appellant’s spouse and the appellant’s incapacity. The appellant’s attorney
argues further that the appellant’s DPOA does not have authority to revoke the trust pursuant to a
change in the Massachusetts Uniform Trust Code that went into effect on July 8, 2012. The trust
at issue was established on April 20, 2000 and there is no evidence that the July 8, 2012 change
in the Code was retroactive to trusts already established. Furthermore, the appellant was deemed
“incapacitated” by her physician in July, 2012, after her submission of a MassHealth application.
The appellant has not been deemed incompetent by a court or in need of guardianship due to
mental incapacity. The appellant was living in the community up until May, 2012 when she
entered a nursing facility. I find that there is no convincing evidence that the appellant lacks the
ability to revoke the trust on her own and she does not need her DPOA to do so for her. The
appellant has had a DPOA since 2004 and I do not find it reasonable that during the 8 year period
prior to entering the nursing facility, that the appellant could not have revoked the trust on her
own, without the DPOA. Article II of the trust and the Doctor’s Certificate using the identical
language in the trust, were drafted for the sole purpose of allowing the appellant to determine her
own MassHealth eligibility. The appellant had the opportunity to revoke the trust at any time,
until such time that she wanted to appear impoverished for MassHealth purposes, and then she
had her physician write that she is incapacitated so that she could argue that trust was irrevocable
and no longer available to her. In the Cohen case cited above, the trust at issue limited the
discretion of a trustee to make trust assets available to the beneficiary if such assets would render
the beneficiary ineligible for public assistance; the Massachusetts Supreme Judicial Court
determined that despite the trust terms, for the purposes of MassHealth eligibility, the maximum
amount of trust assets that the trustee under any circumstances had discretion to distribute was
countable. (see Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399, 411,
412 (1996), emphasis added). Although the Cohen case pertained to trust language which limited
trustee discretion and not language which limited the grantor/appellant’s power to revoke, the
premise is the same. The trust language here allows the appellant the power to revoke the trust and
have use of all assets at any time, until such time that she feels her medical costs become
prohibitive and rather than use her available trust assets, a doctor’s note changes the trust to
irrevocable and no longer available; the trust language allows the appellant to “have her cake and
eat it too.” (see Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399, 403
(1996))

Furthermore, the appellant’s attorney does not address the terms under Article I of the trust which
states that the appellant retains the right to withdraw, any or all of the trust property, free from the
provisions of this Trust Instrument; withdrawal shall be accomplished by the appellant’s execution
of a notice, in writing delivered to the trustees. The plain language allows the appellant to get all of
the trust assets despite any other language in the trust. It is a simple withdrawal and not the
revocation set forth in Article II. The fact that the appellant or DPOA may not want to withdraw
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the trust property for the appellant is irrelevant. Clearly the appellant wants to pass her assets on to
her children and grandchildren, and the DPOA, as the appellant’s child, has a vested interest as a
contingent beneficiary of the assets. The appellant can withdraw the trust assets and thus they are
countable.

To quote MassHealth’s memorandum, if the hearing officer were to assume for the sake of
argument, that the trust here is now irrevocable, the assets would still be countable pursuant to 130
CMR 520.023. Generally, resources held in a trust are considered available if under any
circumstances described in the terms of the trust, any of the resources can be made available to
the individual. See 130 CMR 520.023. Any portion of the principal or income from the principal
(such as interest) of an irrevocable trust that could be paid under any circumstances to or for the
benefit of the individual is a countable asset. See 130 CMR 520.023(C)(1)(a). In the “Cohen”
case, the SJC determined that the amount of money available to the beneficiary of a self settled
trust for Medicaid eligibility purposes, is the maximum amount payable under the terms of the
trust, that is, the full amount of the trust income and principal, disregarding any limitation on the
trustee’s discretion to make distributions that would render the beneficiary ineligible for public
assistance. (Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399, 400
(1996)). The appellant’s attorney argues that under Article III(B)(3)(c), the trustee may not make
payment of principal for the care, comfort, support, health and maintenance of the appellant to the
extent these items are available under a public aid program, such as MassHealth. The appellant’s
attorney stated that because the DPOA/trustee here determined that qualification for MassHealth is
a public aid program, she may not make payments of principal or income to the appellant. This is
exactly the language addressed in the Cohen case and not allowed for Medicaid eligibility purposes.
Again, for an irrevocable trust, the countable assets are the maximum amount of principal that the
trustee has discretion to distribute under any set of circumstances under the terms of the entire trust.
Under the terms of the trust at issue, the trustee had discretion to distribute the entire amount of
principal in the trust to the appellant, except during periods of incapacity. Accordingly, there is a
set of circumstances under which the trustee has discretion to distribute the full amount of trust
principal, thus the principal of the trust is countable.

The appellant’s attorney argued that the principal of the trust should not be countable because the
trustee was not required to distribute principal pursuant to 130 CMR 520.024(A). 130 CMR
520.024 applies to trusts whether or not established by will and whether or not established by the
individual or spouse. Accordingly, if the trust was established by the individual or spouse, 130
CMR 520.023 applies in addition to 130 CMR 520.024, but if the trust was established by
someone other than the individual or spouse, only 130 CMR 520.024 applies. Clearly, the assets
and income held in an irrevocable trust established by the individual or spouse that the trustee is
required to distribute to or for the benefit of the individual are countable. However pursuant to
130 CMR 520.023, the assets which the trustee has discretion to distribute are also countable.
The only difference here is, if the trust is established by someone other than the individual
applicant or spouse, then only principal and income that is required to be distributed to the
applicant is countable because 130 CMR 520.023 does not apply. Because the trust at issue was
established by the appellant and her spouse, 130 CMR 520.024(A) does not limit countable



Page 13 of Appeal No.: 1216849

assets to only those required to be distributed as such trust is also governed by the provisions at
130 CMR 520.023.

Finally, the appellant argues that the trust assets are inaccessible pursuant to 130 CMR 520.006.

Inaccessible Assets
(A) Definition. An inaccessible asset is an asset to which the applicant or member has no legal
access. The MassHealth agency does not count an inaccessible asset when determining eligibility
for MassHealth for the period that it is inaccessible or is deemed to be inaccessible under 130
CMR 520.006.

(B) Examples of Inaccessible Assets. Inaccessible assets include, but are not limited to
(1) property, the ownership of which is the subject of legal proceedings (for example,
probate and divorce suits); and
(2) the cash-surrender value of life-insurance policies when the policy has been assigned
to the issuing company for adjustment.

(C) Date of Accessibility. The MassHealth agency considers accessible to the applicant or
member all assets to which the applicant or member is legally entitled

(1) from the date of application or acquisition, whichever is later, if the applicant or
member does not meet the conditions of 130 CMR 520.006(C)(2)(a) or (b); or
(2) from the period beginning six months after the date of application or acquisition,
whichever is later, if

(a) the applicant or member cannot competently represent his or her interests, has
no guardian or conservator capable of representing his or her interests, and the
eligibility representative (which may include a provider) of such applicant or
member is making a good-faith effort to secure the appointment of a competent
guardian or conservator; or
(b) the sole trustee of a Medicaid Qualifying Trust, under 130 CMR 520.022(B),
is one whose whereabouts are unknown or who is incapable of competently
fulfilling his or her fiduciary duties, and the applicant or member, directly or
through an eligibility representative (which may include a provider), is making a
good-faith effort to contact the missing trustee or to secure the appointment of a
competent trustee.

See 130 CMR 520.006.

In the present case, the appellant has legal access to the trust income and principal and the
ownership of the trust assets is not the subject of legal proceedings. The appellant has argued
that the trustee may not distribute the assets under the trust terms, but the appellant can withdraw
the assets pursuant to Article I or amend the trust terms as she has in the past. As noted above,
the trust is a Medicaid Qualifying Trust and the assets are countable pursuant to case law, federal
law and MassHealth regulations.
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MassHealth’s determination that the appellant has excess assets totaling $641,702.13 is correct
and the appeal is denied.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Patricia Mullen
Hearing Officer
Board of Hearings

cc: MassHealth Representative: Ms. Nancy Hazlett


