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APPEAL DECISION

Appeal Decision: Denied Issue: Eligibilty

Decision Date: 12/12/12 Hearing Date: 11/23/2012

MassHealth Rep.: Eileen Smith Appellant Rep.: Nancy Murphy
(daughter)

Hearing Location: Chelsea
MassHealth
Enrollment Center

Aid Pending:

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated August 13, 2012, MassHealth determined that the
appellant is not eligible for MassHealth because her assets are over the program
limit. (130 CMR 520.000; Exhibit 1). The appellant’s daughter, acting under
authority granted through a durable power of attorney, filed this appeal in a
timely manner. (130 CMR 610.015(B); Exhibit 2; Exhibit 3). Denial of assistance is
valid grounds for appeal. (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth.

Issue

Whether MassHealth was correct in determining that the appellant had
countable assets over the program limit.
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Summary of Evidence

The MassHealth representative, from the Chelsea MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
June 28, 2012. The appellant was admitted into a long-term care facility on April
22, 2011 and asked for MassHealth coverage beginning May 1, 2012. The
appellant has an irrevocable trust which MassHealth is considering an asset
available to the appellant. The appellant sold her home on June 26, 2009 and
received $160,878 from the sale. The funds from the sale went into a bank
account which has a current balance of $83,395. In May 2011, the name on the
bank account changed from the appellant and her daughter to the trust. Even
after the name change on the account, the appellant used funds from this
account to pay for assisted living, services to assist in filing an application for
MassHealth coverage and for her long-term care. (Testimony; Exhibit 7).
MassHealth determined that since the appellant was able to make such
payments from the account which became named for this trust, the appellant
had access to the principal of the trust and it was countable. MassHealth
presented a copy of the trust, a brief from the legal division and statements and
checks from the account in question. (Exhibit 5; Exhibit 6; Exhibit 7). All of these
documents were incorporated into the hearing record. (Exhibit 5; Exhibit 6; Exhibit
7).

The appellant’s daughters, NM and DP appeared by telephone. The appellant’s
daughter NM testified that the appellant had a revocable trust that was created
in 1999. In 2002, the trust was changed to an irrevocable trust and amended in
2007 because the laws surrounding counting such trusts as an asset changed. NM
testified that the appellant paid for her long-term care from the date of her
admission. NM testified that in February 2012, the family contacted an attorney to
assist them in applying for MassHealth while protecting the appellant’s assets. NM
testified that the trust is void. NM testified that the attorney who created the trust
did so incorrectly so the appellant’s assets were not protected. NM testified that
there was no error by MassHealth in counting the funds in the account named for
the trust as available to the appellant. NM testified that there was an error by the
attorney who led them to believe that the trust would protect the appellant’s
assets.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant applied for MassHealth long-term care on June 28, 2012.

2. The appellant was denied due to excess assets.
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3. On or about July 11, 2012 a trust was created in the name of the appellant
and her husband.

4. The appellant and her husband are named as donors and trustees.

5. The appellant sold her home in 2009 and deposited the proceeds into a joint
bank account that the appellant held with her daughter.

6. The funds in this bank account were used to pay for the appellant’s assisted
living.

7. In April 2011 the name of the trust was added to the bank account.

8. Although the name changed on the bank account, the funds in the account
continued to be used for the appellant’s care.

9. Since the creation of the trust and the bank account associated with the
trust, the appellant has used funds from the account to pay for her assisted
living, long-term care and related expenses.

10. The appellant has over $82,000 in the account associated with the trust.

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case is an institutionalized person. Therefore,
the regulations at 130 CMR 515.000 through 522.000 apply to this case. (130
CMR 515.002).

The regulations at 130 CMR 520.021 through 520.024 explain how to treat the
principal of and payments from a revocable or irrevocable trust established by
the individual or by the spouse. (130 CMR 520.021). The regulations at 130 CMR
520.024(A) also include trusts established by other than the individual or spouse
and trusts whether or not established by will. (130 CMR 520.021). In the event
that a portion of 130 CMR 520.021 through 520.024 conflicts with federal law, the
federal law supersedes. (130 CMR 520.021).

The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal
devices created on or after August 11, 1993, that are created or funded other



Page 4 of Appeal No.: 1217409

than by a will. (130 CMR 520.023). Generally, resources held in a trust are
considered available if under any circumstances described in the terms of the
trust, any of the resources can be made available to the individual. (130 CMR
520.023).

The regulations at 130 CMR 520.023(C) govern how the agency treats
irrevocable trusts. Pursuant to 130 CMR 520.023(C)

(1) Portion Payable.
(a) Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable
asset.
(b) Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are
countable income.
(c) Payments from the income or from the principal of an
irrevocable trust made to another and not to or for the benefit of
the nursing-facility resident are considered transfers of resources
for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or
spouse held in an irrevocable trust that is available according to
the terms of the trust is a countable asset. Where the home or
former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility
resident will be considered a transfer for less than fair-market value and
treated in accordance with the transfer rules at 130 CMR 520.019(G).

The appellant’s representative did not dispute the facts presented by MassHealth
that the appellant has access to both the principal and income from the trust.
(130 CMR 520.023(C)). In fact, the appellant has accessed the principal from the
trust up to the date of applying for MassHealth to pay for her long-term care.
Instead, the appellant’s daughters seek to protect the appellant’s assets and
have MassHealth pay for her long-term care. The appellant’s representative
testified that they amended the trust with the purpose of allowing the appellant to
qualify for MassHealth. The appellant’s daughter wanted to allow the appellant
to maintain assets while having the state pay for her long-term care.

The purpose of the Deficit Reduction Act of 2005 was to close loopholes and
allow Medicaid resources to go to those in genuine need rather than allowing
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wealthy seniors to qualify for Medicaid. (Cong Record 109-S14209, December
21, 2005). The purpose of the legislation was to prevent seniors from intentionally
protecting their assets. (Cong Record 109-S14209, December 21, 2005). As one
Senator noted, people should not be allowed to hide their money in order to
receive Medicaid nursing home coverage. (Cong. Record 109-S14209,
December 21, 2005). It appears that the appellant may have been taking steps
to intentionally protect her assets in creating the trust. Although the appellant
may have intended to take such action, it clearly failed as she has been able to
access funds that she now claims are protected under this trust. Neither one of
the appellant’s daughters presented evidence to demonstrate that the assets in
question are not countable. Instead, they presented testimony to support the
decision made by MassHealth that the appellant has access to the funds
associated with the trust and has used the funds to pay for her long-term care
up until the time of applying for MassHealth. The decision made by MassHealth
was correct.

This appeal is denied.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in
accordance with Chapter 30A of the Massachusetts General Laws. To appeal,
you must file a complaint with the Superior Court for the county where you reside,
or Suffolk County Superior Court, within 30 days of your receipt of this decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Ms. Nancy Hazlett


