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APPEAL DECISION

Appeal Decision: Approved Issue: Eligibility

Decision Date: 4/2/13 Hearing Date: 01/25/2013

MassHealth Rep.: Eileen Smith Appellant Rep.:

Hearing Location: Chelsea
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated August 17, 2012, MassHealth denied the appellant’s
application for MassHealth benefits because the appellant had excess assets.
(130 CMR 520.003; Exhibit 1). The appellant’s son, acting under the authority
granted in a durable power of attorney, appealed the decision in a timely
manner. (130 CMR 610.015(B); Exhibit 2; Exhibit 3). Denial of assistance is valid
grounds for appeal. (130 CMR 610.032).

A hearing was originally scheduled for November 14, 2012. (Exhibit 5). Counsel for
the appellant contacted the Board of Hearings requesting that the appeal be
rescheduled due to the scheduling of other court appearances. (Exhibit 5). A
good cause hearing was scheduled for December 11, 2012. (Exhibit 5). Counsel
for the appellant asked that the good cause hearing be rescheduled due to his
being out of the country on that day. (Exhibit 5). The Director determined that
there was good cause to reschedule the second good cause hearing as counsel
for the appellant presented a copy of his itinerary which was booked prior to
receiving a notice of the scheduled hearing. (Exhibit 5). However, counsel for
the appellant did not present good cause for the original rescheduling before the
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hearing held on January 25, 2013. At the hearing, counsel for the appellant
provided a statement with the docket numbers and courts for the cases that were
scheduled for appearances on November 14, 2013. (Exhibit 7). Additionally,
counsel for the appellant provided documentation of a medical procedure that
he had scheduled for November 14, 2013 so had to reschedule his court
appearance. (Exhibit 7). The hearing officer determined that this established
good cause to reschedule the hearing. (130 CMR 610.048).

Action Taken by MassHealth

MassHealth denied the appellant’s application for MassHealth because
MassHealth determined that the appellant had excess assets.

Issue

Whether MassHealth was correct in determining that the appellant had excess
assets.

Summary of Evidence

The MassHealth representative, from Chelsea MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
July 6, 2012. The appellant entered a long-term care facility on January 13, 2012
and was seeking MassHealth coverage beginning May 1, 2012. The appellant’s
application for MassHealth benefits was denied on August 17, 2012 as it was
determined that the appellant had excess assets.

The MassHealth representative presented a brief which was incorporated into the
hearing record as Exhibit 6. Counsel for the appellant presented a brief that was
incorporated into the record as Exhibit 7. The appellant is 67-years old and is not
married. (Exhibit 6; Exhibit 7). On March 27, 2012, the appellant established a trust
with her nephew as the sole beneficiary. (Exhibit 6; Exhibit 7). The appellant’s
nephew has cerebral palsy and is eligible for MassHealth CommonHealth as a
disabled individual and is eligible for support services through the Department of
Developmental Services. (Exhibit 6). The appellant is the donor, another
individual is the trustee and her nephew is the sole beneficiary. (Exhibit 6; Exhibit
7). The trust is irrevocable, gives the trustee sole discretion in distributing income
and principal to the beneficiary and upon the death of the appellant’s nephew,
the remaining principal is paid to the Commonwealth of Massachusetts. (Exhibit
6; Exhibit 7). The appellant’s home valued at approximately $207,100 and liquid
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assets of approximately $40,137 were transferred into the trust in April 2012. (Exhibit
6; Exhibit 7).1 MassHealth determined that the trust was a self-settled inter-vivos
trust so was countable. (Exhibit 6; Exhibit 7). MassHealth determined that the
appellant cannot use her resources to benefit her disabled nephew. (Exhibit 6).
Therefore, the resources are countable and the appellant is not eligible for
MassHealth. (Exhibit 6).

In the brief, MassHealth argued that even if the assets were non-countable, the
transfers made by the appellant to the trust are disqualifying. (Exhibit 6). In
presenting this argument, MassHealth relies primarily on federal law and federal
policy memoranda. (Exhibit 6). MassHealth determined that the trust is not a
special needs trust or a sole benefit trust as the beneficiary is not the applicant or
member. (Exhibit 6). MassHealth relies on the term “individual” listed in the
definition of a special needs trust to argue that the “individual” for whom the trust
is created be the applicant. (Exhibit 6). The brief also states that if every other
argument presented by the agency is disregarded, the transfers are not for the
“sole benefit” of the appellant’s nephew as the appellant will also benefit from
the transfer in qualifying for MassHealth. (Exhibit 6).

MassHealth did not consider the trust actuarially sound as it does not require the
trustee to make regular payments to the beneficiary. (Exhibit 6). Since the trust
does not have a provision requiring or directing the trustee to make distributions to
the beneficiary at a rate that will pay him all of the trust funds within his life
expectancy, MassHealth determined that the trust is not actuarially sound as a
“sole benefit” trust. (Exhibit 6). Finally, MassHealth argues that in creating the trust,
the appellant and her relatives failed to consider the eligibility of her nephew for
MassHealth. (Exhibit 6). The income that the appellant’s nephew receives from
the trust may make him ineligible for MassHealth. (Exhibit 6).

Counsel for the appellant submitted a brief that cites to MassHealth regulations at
130 CMR 520.019(D)(4) which state that transfers to a trust for the sole benefit of a
permanent and totally disabled individual under the age of 65 shall be
permissible. (Exhibit 7). Counsel for the appellant relied on prior fair hearing
decisions which held that a disabled “individual” can be ANY person regardless
of their relationship to the appellant. (Exhibit 7). Counsel for the appellant argued
that when statutory language is clear, there is no need to look beyond the plain
meaning of the statute or regulation. (Exhibit 7). Counsel for the appellant
disputes MassHealth’s interpretation of the words “individual” and/or “person”
found in the federal law and MassHealth regulations to mean only the applicant,
her spouse or their child. (Exhibit 7). Such qualifiers are not located within the
federal law or MassHealth regulations and a transmittal notice from the agency

1
Counsel for the appellant provided information regarding the estimated value of the appellant’s home in the

form of a message from a real estate broker valuing real property that was transferred into a trust at $125,000.
(Exhibit 8).
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contains several instances where the word individual is used to refer to people
other than applicant. (Exhibit 7).

Counsel for the appellant provided an amended version of the trust which states
that the trustee shall distribute principal and income over the life of the
beneficiary. (Exhibit 7). The trust now requires the trustee to make distributions in
an actuarially sound manner. (Exhibit 7). Additionally, the appellant argues that
the trust does not benefit anyone other than the primary beneficiary for several
reasons. (Exhibit 7). First, any remaining principal, after repaying the
Commonwealth of Massachusetts, shall be distributed to the nephew’s estate
only. (Exhibit 7). Second, no powers of appointment are created, granted or
conferred under the trust agreement. (Exhibit 7). Finally, the trustee is not entitled
to compensation except for reasonable costs and expenses incurred in
connection with his fiduciary duties performed under the agreement. (Exhibit 7).

The record was held open to give both parties the opportunity to review the briefs
submitted at the hearing. (Exhibit 9). A brief and documents by the appellant
were incorporated into the hearing record as Exhibit 10. A response from
MassHealth was incorporated into the hearing record as Exhibit 11.

In their response brief, the appellant addresses two arguments presented by
MassHealth purporting that the appellant made a disqualifying transfer of assets.
(Exhibit 10). First, that Medicaid law does not allow an applicant to gratuitously
transfer her resources to any disabled person under age 65 and any other
interpretation renders the statutory scheme a nullity. (Exhibit 10). Second, that the
trust at issue in this case does not meet the “sole benefit” requirements of
Medicaid law. (Exhibit 10). The appellant asserts that both arguments are flawed
in that MassHealth looks beyond the plain meaning of the regulation. (Exhibit 10).
The appellant also asserts that neither the federal statute nor the regulations
define an “individual” to mean the applicant, her spouse or her child, the use of
the word “individual” is commonly used in the federal statutes without a specific
reference to the applicant, and there is no specialized meaning of the word
“individual”. (Exhibit 10). Counsel for the appellant also points out that the
argument presented by MassHealth of the trust not meeting the “sole benefit”
requirement all refers to the trust before it was amended. (Exhibit 10). Therefore,
that argument is moot. (Exhibit 10).

The response brief from MassHealth references federal law which refers to the
member as “an individual” and then in the subpargraph uses the same term “an
individual” as one for whom a trust is established. (Exhibit 11). The remaining sub-
paragraphs of the section cited by MassHealth refer to “the individual” in
discussing the other relationships listed in the various paragraphs. (Exhibit 11).
MassHealth argues that the term individual can only mean the person applying
for assistance regardless of what article or term precedes “individual”.
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MassHealth argues that MassHealth and the Board of Hearings have to interpret
the regulations in a manner consistent with federal Medicaid law not
“Massachusetts law” as the appellant contends. (Exhibit 11). MassHealth then
continues to cite Massachusetts case law regarding statutory construction.
(Exhibit 11).

MassHealth also disputes some of the amendments and provides additional
arguments supporting their decision. (Exhibit 11). First, that the amended trust
intends to convert the instrument into a special needs trust which can only be
established by a parent, grandparent or guardian or court and this trust was
established by an aunt. (Exhibit 11). Therefore, even as amended the trust is not a
valid special needs trust. (Exhibit 11). Second, two sections of the trust are at
odds as one requires payments while another states that the trust may only cause
a limited benefit reduction in public benefits. (Exhibit 11). Third, because the
corpus of the trust is primarily the appellant’s real estate, the trustee cannot make
meaningful distributions. (Exhibit 11). Fourth, the transfer of the home into the trust
is governed by other federal law and regulations including those requiring the
agency to be repaid from the proceeds of the sale of a home. (Exhibit 11). While
the regulations permit the sale of a home as a transfer, this provision limits this sale
to certain individuals and the appellant’s nephew is not included in that
exception. (Exhibit 11). Fifth, MassHealth states that a decision allowing transfer
to any random disabled person nullifies federal law. (Exhibit 11). Finally,
MassHealth determined that the trust is a self-settled inter vivos trust so the assets in
the trust are countable. (Exhibit 11).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant applied for long-term care benefits on July 6, 2012.

2. The appellant entered a long-term care facility on January 13, 2012.

3. The appellant requested a start date of May 1, 2012.

4. The appellant is 67-years old and is not married.

5. MassHealth issued a denial notice on August 17, 2012 as the agency
determined that the appellant had excess assets.

6. On March 27, 2012, the appellant established a trust.
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7. The appellant is the donor of the trust, another individual is the trustee and
the appellant’s nephew is the sole beneficiary.

8. The sole beneficiary of the trust, the appellant’s nephew, has cerebral palsy.

9. The appellant’s nephew is eligible for MassHealth CommonHealth as a
disabled individual and is eligible for support services through the
Department of Developmental Services.

10. The trust is irrevocable, the trustee is required to distribute principal and
income over the life of the beneficiary.

11. The trust requires the trustee to make distributions in an actuarially sound
manner.

12. Upon the death of the beneficiary, any remaining principal, after repaying
the Commonwealth of Massachusetts, shall be distributed to the nephew’s
estate.

13. No powers of appointment are created, granted or conferred under the trust
agreement.

14. The trustee is entitled to reasonable costs and expenses incurred in
connection with the fiduciary duties performed under the trust agreement.

15. The appellant’s home valued at approximately $207,100 and liquid assets of
approximately $40,137 were transferred into the trust in April 2012.

16. MassHealth determined that the trust was a self-settled inter-vivos trust so was
countable.

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case is an institutionalized person. Therefore,
the regulations at 130 CMR 515.000 through 522.000 apply to this case. (130
CMR 515.002).
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Pursuant to 130 CMR 520.003, the total value of countable assets owned by or
available to individuals applying for or receiving MassHealth Standard, Essential,
or Limited may not exceed $2,000 for an individual. Countable assets are all
assets that must be included in the determination of eligibility. (130 CMR
520.007). Countable assets include trusts. (130 CMR 520.007(I)). MassHealth
counts the value of the principal and income of a revocable or irrevocable trust
in accordance with 130 CMR 520.021 through 520.024.

The regulations at 130 CMR 520.021 through 520.024 explain how to treat the
principal of and payments from a revocable or irrevocable trust established by
the individual or by the spouse. (130 CMR 520.021). The regulations at 130 CMR
520.024(A) also include trusts established by other than the individual or spouse
and trusts whether or not established by will. (130 CMR 520.021). In the event
that a portion of 130 CMR 520.021 through 520.024 conflicts with federal law, the
federal law supersedes. (130 CMR 520.021).

The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal
devices created on or after August 11, 1993, that are created or funded other
than by a will. (130 CMR 520.023). Generally, resources held in a trust are
considered available if under any circumstances described in the terms of the
trust, any of the resources can be made available to the individual. (130 CMR
520.023).

The regulations at 130 CMR 520.023(C) govern how the agency treats
irrevocable trusts. Pursuant to 130 CMR 520.023(C)

(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable
asset.
(b) Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are
countable income.
(c) Payments from the income or from the principal of an
irrevocable trust made to another and not to or for the benefit of
the nursing-facility resident are considered transfers of resources
for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or
spouse held in an irrevocable trust that is available according to
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the terms of the trust is a countable asset. Where the home or
former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility
resident will be considered a transfer for less than fair-market value and
treated in accordance with the transfer rules at 130 CMR 520.019(G).

As the trust in this case does not have any portion of the principal or income
from the principal (such as interest) paid under any circumstances to or for the
appellant, in their brief, MassHealth treated it in accordance with the transfer
rules at 130 CMR 520.019(G). (130 CMR 520.023(C)(2)). The regulations at 130
CMR 520.019(G) first require that MassHealth determine that a transfer of
resources occurred. (130 CMR 520.019(G)).

MassHealth considers any transfer during the appropriate look-back period by
the nursing facility resident of a resource or interest in a resource, owned by or
available to the nursing-facility resident for less than fair-market value a
disqualifying transfer unless listed as permissible in 130 CMR 520.019(D), identified
in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J). (130 CMR
520.019(C). A disqualifying transfer may include any action taken that would
result in making a formerly available asset no longer available. (130 CMR
520.019(C)).

Pursuant to 130 CMR 520.019(D), MassHealth considers the following transfers
permissible. Additionally, transfers of resources made for the sole benefit of a
particular person must be in accordance with federal law. (130 CMR
520.019(D)).

(1) The resources were transferred to the spouse of the nursing-facility
resident or to another for the sole benefit of the spouse. A nursing-
facility resident who has been determined eligible for MassHealth
payment of nursing-facility services and who has received an asset
assessment from the MassHealth agency must make any necessary
transfers within 90 days after the date of the notice of approval for
MassHealth in accordance with 130 CMR 520.016(B)(3).

(2) The resources were transferred from the spouse of the nursing-
facility resident to another for the sole benefit of the spouse.

(3) The resources were transferred to the nursing-facility resident's
permanently and totally disabled or blind child or to a trust, a
pooled trust, or a special-needs trust created for the sole benefit of
such child.
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(4) The resources were transferred to a trust, a special-needs trust, or a
pooled trust created for the sole benefit of a permanently and
totally disabled person who was under 65 years of age at the time
the trust was created or funded.

(5) The resources were transferred to a pooled trust created for the sole
benefit of the permanently and totally disabled nursing-facility
resident.

(6) The nursing-facility resident transferred the home he or she used as
the principal residence at the time of transfer and the title to the
home to one of the following persons:

(a) the spouse;
(b) the nursing-facility resident’s child who is under age

21, or who is blind or permanently and totally
disabled;

(c) the nursing-facility resident’s sibling who has a legal
interest in the nursing-facility resident's home and was
living in the nursing-facility resident’s home for at least
one year immediately before the date of the nursing-
facility resident’s admission to the nursing facility; or

(d) the nursing-facility resident’s child (other than the
child described in 130 CMR 520.019(D)(6)(b)) who was
living in the nursing-facility resident’s home for at least
two years immediately before the date of the nursing-
facility resident’s admission to the institution, and who,
as determined by the MassHealth agency, provided
care to the nursing-facility resident that permitted him
or her to live at home rather than in a nursing facility.

(7) The resources were transferred to a separately identifiable burial
account, burial arrangement, or a similar device for the nursing-
facility resident or the spouse in accordance with 130 CMR
520.008(F).

While MassHealth argues that the trust is not a special needs trust or a “sole
benefit trust” as the beneficiary is not the applicant or member, the regulations at
130 CMR 520.019(D)(4) do not specifically require that the beneficiary be the
applicant. (130 CMR 520.019(D)(4)). In fact, in other parts of the same provision,
the nursing facility resident, spouse, child or sibling are specifically referred to in
the regulations. (130 CMR 520.019(D)(4)). Additionally, the regulations governing
MassHealth have definitions for special needs trusts, pooled trusts, and trusts. (130
CMR 515.001). While the first two specifically refer to an individual and require
that the Commonwealth be named as a beneficiary, the third does not refer to
an “individual” and contains no such requirements. In the federal statute cited to
by the MassHealth attorney, MassHealth’s argument would make more sense if
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the statutory language stated that the trust was established for “the individual” as
opposed to “an individual”. To make the leap from reading the term “an
individual” as meaning the applicant, simply because the applicant is referred to
as “an individual” in other parts of the statute is not in keeping with the plain
language reading of the statute as a whole. One needs to look at the qualifying
terms surrounding the term “an individual”. For example, where the statute states,
“[a]n individual shall not be ineligible for medical assistance...”, it is clearly
referring to someone applying for medical assistance, ie., the applicant. However
later in that same statutory provision, it states, “a trust…established solely for the
benefit of an individual under age 65 years of age who is disabled….” This could
mean any individual under age 65 years of age who is disabled and there are no
terms qualifying this individual as someone applying for medical assistance. A
simple, reasonable reading of the MassHealth regulation at 130 CMR 520.019(D)(4)
is that the term “a permanently and totally disabled person” does not refer to the
applicant/appellant. Instead, the regulation at 130 CMR 520.019(D) allows as a
permissible transfer, resources that were transferred to a trust created for the sole
benefit of any permanently and totally disabled person who was under 65 years
of age at the time the trust was created or funded. (emphasis added). The
appellant’s nephew is a permanently and totally disabled person who was
under 65 years of age at the time the trust was created or funded. (130 CMR
520.109(D).

Additionally, the trust was revised so that it is for the sole benefit of the
appellant’s nephew, requires actuarially sound payments that will guarantee
that the beneficiary will receive payments throughout his lifetime. (Exhibit 10).

In order for the trust to be considered as created “for the sole benefit” of the
appellant’s nephew, no other individual except for the disabled nephew can
benefit from the trust in any way, whether at the time the trust is established or in
the future. A trust that provides for funds or property to pass to a beneficiary who
is not the disabled individual is not considered to be established for the sole
benefit of the disabled individual. There is a further requirement that trust
instrument provide for the spending of the funds involved for the benefit of the
disabled individual on a basis that is actuarially sound based on the life
expectancy of the individual involved. In the present case, the trust at issue
meets these requirements. While MassHealth argues that the appellant also
benefits by qualifying for MassHealth in creating this trust, in looking at the four
corners of the trust itself, it only directly benefits the appellant’s nephew.
Therefore, this was a permissible transfer pursuant to 130 CMR 520.019(D).

This appeal is approved.
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Order for MassHealth

Determine the appellant’s eligibility for MassHealth without considering the
transfer to a trust as a disqualifying transfer.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision,
you should contact your MassHealth Enrollment Center. If you experience
problems with the implementation of this decision, you should report this in writing
to the Director of the Board of Hearings at the address on the first page of this
decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Ms. Nancy Hazlett


