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APPEAL DECISION

Appeal Decision: Approved in Part;
Denied in Part

Issue: Eligibility

Decision Date: 04/11/2013 Hearing Date: 01/07/2013

MassHealth Rep.: Paul Keegan Appellant Rep.:

Hearing Location: Chelsea
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated October 2, 2012, MassHealth determined that the
appellant is not eligible for MassHealth because her assets are over the program
limit. (130 CMR 520.000; Exhibit 1). The appellant’s attorney in fact appealed the
decision in a timely manner. (130 CMR 610.015(B); Exhibit 2; Exhibit 3). Denial of
assistance is valid grounds for appeal. (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth because
her assets are over the program limit.

Issue

Whether MassHealth was correct in determining that the appellant’s assets are
over the program limit.
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Summary of Evidence

The MassHealth representative, from the Chelsea MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
August 17, 2012. The appellant was admitted into a long-term care facility on
June 27, 2012 and requested MassHealth coverage effective September 6, 2012.
MassHealth issued a denial on October 2, 2012 as the agency determined that
the appellant had excess assets. The asset in question is real estate that is valued
at $250,000. The property is in a trust under the appellant’s name. The trust was
created in 1992 and the appellant transferred her home in Everett into the trust.
The MassHealth legal division reviewed the trust and determined that it was a
countable asset. A legal memorandum from MassHealth was incorporated into
the record as Exhibit 5. A copy of the trust was incorporated into the hearing
record as Exhibit 6.

In the brief, the MassHealth legal division argues that the appellant has countable
assets that exceed program limits so is ineligible for MassHealth. (Exhibit 5). As
stated above, the appellant has a trust that was established on September 8,
1992. (Exhibit 5; Exhibit 6). The appellant is the donor and is not allowed to revoke
or amend the trust. (Exhibit 5; Exhibit 6). The appellant’s daughter is the trustee.
(Exhibit 5; Exhibit 6). The appellant is allowed to receive income from the trust
during her lifetime. (Exhibit 5; Exhibit 6). MassHealth argued that in a case where
the trustee has discretion to distribute assets to an applicant, the countable assets
in the trust include all amounts available to the applicant, assuming exercise of
the full discretion of the trustee, while disregarding any limitation on discretion.
(Exhibit 5).

At the hearing, counsel for the appellant acknowledged that the trust may make
income available to the appellant. Additionally, counsel for the appellant noted
that the trust provides the appellant with the right to occupy the property; she
does not have the right to any principal.

The record was held open to give both parties the opportunity to submit
additional briefs. (Exhibit 7). A brief from counsel for the appellant was
incorporated into the hearing record as Exhibit 8. MassHealth did not respond to
this brief. The brief submitted by counsel for the appellant states that the trust is
not a Medicaid Qualifying Trust. (Exhibit 8). Instead, the trust is a grantor trust
where the Trustees have the ability to pay income to the appellant until one of
four specific events occur: the appellant passes away, she applies for
MassHealth, she is disqualified from MassHealth or the property in the trust is
subject to a lien from MassHealth. (Exhibit 8).

While the appellant did transfer her property into this trust in 1992, the trust is
irrevocable, the appellant waived any right to revoke, amend, or otherwise
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change the Declaration of Trust. (Exhibit 8). Counsel for the appellant argued
that any disqualification period from the creation of the trust has expired.
Additionally, the trustees do not have discretion to pay any trust income to the
appellant once she applies for Medicaid. (Exhibit 8).

Counsel for the appellant argues in the alternative that even if the trust is counted
as a Medicaid Qualifying Trust, then the appellant would still qualify for
MassHealth because her only interest is the income produced from the Trust.
(Exhibit 8). Additionally, while the appellant has the right to use and occupy the
home as her residence during her lifetime, this right is non-assignable and
terminates upon the appellant’s death, her application for MassHealth, the
property being subject to a lien or her disqualification from MassHealth. (Exhibit
8). Finally, although the appellant can use and occupy the home, she does not
have a life estate or other interest in the home. (Exhibit 8). Even if the trust was
terminated during the appellant’s lifetime, the class of recipients upon termination
does not include the appellant. (Exhibit 8).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The applied for MassHealth long-term care benefits on August 17,
2012.

2. The appellant was admitted to a long-term care facility on June 27,
2012.

3. The appellant requested coverage effective September 6, 2012.

4. MassHealth issued a denial on October 2, 2012 as the agency
determined that the appellant had excess assets.

5. In 1992, the appellant’s home in Everett was transferred into an
irrevocable trust.

6. The appellant is the donor of the trust.

7. The appellant is allowed to receive income from the trust until:

(1) Her death; or
(2)
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a. The right disqualifies her from MassHealth or causes
the trust property to be subject to a lien or claim for
repayment; and

b. She applies for MassHealth.

8. The appellant is allowed to occupy the home in the trust until:

(1) Her death; or
(2)

a. The right disqualifies her from MassHealth or causes
the trust property to be subject to a lien or claim for
repayment; and

b. She applies for MassHealth.

9. MassHealth determined that the trust was a countable asset.

10. The trust does not allow the appellant access to principal.

11. The appellant does not have the right to revoke or amend the trust.

12. At the termination of the trust, the interest goes to the beneficiaries.

13. The appellant is not a beneficiary upon termination.

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case is an institutionalized person. Therefore,
the regulations at 130 CMR 515.000 through 522.000 apply to this case. (130
CMR 515.002).

The trust in this case was created in 1992. Therefore, the regulations at 130 CMR
520.022 apply. The trust is not revocable. (130 CMR 520.022(A)). Counsel for the
appellant argues that the trust is not a Medicaid Qualifying Trust. The appellant
is entitled to receive income from the trust. The trust indicates that the trustee is
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not permitted to exercise any discretion to make payments or distributions to the
appellant once she applies for Medicaid. (Exhibit 6; 130 CMR 520.022(B)).
Additionally, the trust indicates that the right to occupy the home terminates
once the appellant applies for MassHealth. (Exhibit 6; 130 CMR 520.022(B)). The
appellant’s only right to the home is occupancy.

The regulations at 130 CMR 520.024(A) apply to irrevocable trusts. Pursuant to
130 CMR 520.024(A)(1)), the assets and income held in an irrevocable trust
established by the individual or spouse that the trustee is required to distribute to
or for the benefit of the individual are countable. (520.024(A)(1)). While the
trustee in this case was allowed to distribute income to the appellant, she did
not have access to principal. While the terms of the trust terminate the trustee’s
ability to distribute income to the appellant upon her applying for MassHealth, I
do not agree that this provision is valid under the current regulations. Pursant to
130 CMR 520.024(A)(2), payments from the income or principal of an irrevocable
trust established by the individual or spouse to or for the benefit of the individual
are countable. (130 CMR 520.024(A)(2)). Since the trust does allow payments
for income and counsel for the appellant acknowledged that the appellant
may be allowed to continue to receive such income, that income is countable.

While the trustee in this case has a condition fixed for distribution, allowing the
appellant to receive income until:

(1) Her death; or
(2)

a. The right disqualifies her from MassHealth or causes
the trust property to be subject to a lien or claim for
repayment; and

b. She applies for MassHealth.

The Supreme Judicial Court determined that the amount of money available to
the beneficiary of a trust for purposes of Medicaid eligibility is the greatest
amount that the trustees in any set of circumstances have discretion to pay out.

Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399
(1996). In disregarding the exculpatory language regarding Medicaid eligibility,
the trustee in this case has complete discretion to continue to distribute income
to the appellant. The trustee does not have discretion to make anything else
available to the appellant. Therefore, this appeal is approved in part as
MassHealth should consider the income available in determining the appellant’s
eligibility but disregard the principal in the trust as an asset.

This appeal is approved in part and denied in part.
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Order for MassHealth

Determine the appellants eligible for MassHealth by not counting the trust assets
as available and countable while considering income from the trust as available.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision,
you should contact your MassHealth Enrollment Center. If you experience
problems with the implementation of this decision, you should report this in writing
to the Director of the Board of Hearings at the address on the first page of this
decision.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in
accordance with Chapter 30A of the Massachusetts General Laws. To appeal,
you must file a complaint with the Superior Court for the county where you reside,
or Suffolk County Superior Court, within 30 days of your receipt of this decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:

MassHealth Representative: Ms. Nancy Hazlett
Appellant Attorney:


