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APPEAL DECISION

Appeal Decision: DENIED Issue: Countable assets

Decision Date: 06/21/2013 Hearing Date: 02/27/2013

MassHealth Rep.: Joanne Weldon Appellant Rep.:

Hearing Location: Taunton
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated December 6, 2012, MassHealth denied Appellant's application for
MassHealth benefits because MassHealth determined that Appellant has assets that
exceed the eligibility limit of $2,000.00 (Exhibit B).

1
Appellant filed this appeal in a timely

manner on December 20, 2012 (see 130 CMR 610.015(B) and Exhibit B). Denial of
assistance is valid grounds for appeal (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied Appellant's application for MassHealth benefits because MassHealth
determined that Appellant has assets that exceed the eligibility limit of $2,000.00.

1
MassHealth also issued an earlier notice of October 25, 2012 which Appellant timely appealed (Exhibit

A). This notice concerned a denial for failure to file requested verifications. At hearing, the parties agreed
that the verification issued had been resolved prior to hearing and the only matter to be addressed at
hearing was the excess asset determination.
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Issue

The appeal issue is whether MassHealth was correct in determining that Appellant has
assets that exceed the eligibility limit of $2,000.00 which currently render Appellant
ineligible for MassHealth benefits.

Summary of Evidence

The MassHealth representative testified that Appellant filed an application for MassHealth
Long Term care benefits in September 2012. The MassHealth representative testified
that according to the SC-1 Form provided by the skilled nursing facility (SNF) in which
Appellant resides, Appellant is a long-term resident who is not expected to return to live in
the community. There is no surviving spouse.

According to the MassHealth representative, Appellant failed to identify all his assets,
including certain properties, on his original application, but through the application
process MassHealth was able to identify additional assets and to determine that
Appellant has countable assets which exceed the MassHealth eligibility limit. These
countable assets include three real properties held in a Nominee Trust (NT) created and
funded by Appellant on March 24, 2003 (trust document, Exhibit C). The sole beneficiary
of the NT is a Family Trust (FT) also created by Appellant on March 24, 2003 (trust
document, Id). The three properties held in trust have a combined assessed value of
$1,057,900.00 (Id). MassHealth also counted the cash surrender value of two life
insurance policies totaling $10,994.00 and two bank accounts held in Appellant’s name
with combined funds of approximately $40,000.00 (Id). Lastly, MassHealth counted the
value of a train car located in a shopping area in which a business known as the Bagel
Express is housed. According to MassHealth, there is no deed for the train car, but is
assessed an excise tax as a vehicle. MassHealth counted the assessed value of the train
as indicated in the excise tax statement of $8,240.00 (Id).

The MassHealth representative explained how the terms of the trusts allow the trustee to
pay all income and principle to Appellant.

Appellant was represented by his long-time companion who serves as POA who was
accompanied by her daughter. Appellant’s representative did not dispute MassHealth’s
determination that the trusts allowed Appellant to obtain all income and principal.
Instead, Appellant’s representative argued that the three properties held in trust should
not be countable because they constitute business property. Appellant’s representative
cited reliance on regulation 130 CMR 520.008(D). Appellant’s representatives
explained that they are currently managing Appellant’s properties (without pay) and
seek to continue operating the businesses and using the business profits along with
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Appellant’s Social Security income to help pay Appellant’s nursing home expenses.
Appellant’s representatives testified that the three rental properties generate between
$20,000.00 and $25,000.00 per year after deducting business expenses. Appellant’s
representatives stated they had no objection to properties being liened by MassHealth
and having all the property eventually going to the Commonwealth.

Appellant’s representatives filed a type-written letter prepared by an attorney dated
February 21, 2013 which describes the nature of the properties, anticipated obstacles
to liquidating the properties for their assessed values and the annual cash flow
generated by the rental properties (Exhibit D).

Appellant’s representatives also testified that Appellant’s checking account holds funds
used to run the rental properties – primarily for upkeep, improvements and repairs.
According to Appellant’s representatives, the other account holds the tenants’ security
deposits in escrow.

Appellant’s representatives testified that the properties currently have tenants under
lease and asserted that it would be difficult to sell the properties. They alluded to
possible environmental issues at one of the properties that once housed a gas station.
Appellant’s representatives testified that they have been trying to sell the Fall River
property for over a year.

In response, the MassHealth representative asserted that the business property
exemption at 130 CMR 520.028(D) does not apply because self-support is not required
when there is no spouse residing in the community and Appellant himself is not a short-
term residence who is expected to return to reside in the community.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. Appellant filed an application for MassHealth Long Term care benefits in
September 2012.

2. According to the SC-1 Form provided by the skilled nursing facility (SNF) in which
Appellant resides, Appellant is a long-term resident who is not expected to return
to live in the community.

3. Appellant has no surviving spouse.

4. Appellant failed to identify all his assets, including certain properties, on his
original application, but through the application process MassHealth was able to
identify additional assets and to determine that Appellant has countable assets
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which exceed the MassHealth eligibility limit.

5. MassHealth counted three real properties held in a Nominee Trust (NT) created
and funded by Appellant on March 24, 2003 (trust document, Exhibit C).

6. The sole beneficiary of the NT is a Family Trust (FT) also created by Appellant on
March 24, 2003 (trust document, Id).

7. The three properties held in trust have a combined assessed value of
$1,057,900.00 (Id).

8. MassHealth also counted the cash surrender value of two life insurance policies
totaling $10,994.00 and two bank accounts held in Appellant’s name with
combined funds of approximately $40,000.00 (Id).

9. MassHealth counted the value of a train car located in a shopping area in which a
business known as the Bagel Express is housed.

10.The train car has no deed, but is assessed an excise tax as a vehicle.

11.MassHealth counted the assessed value of the train as indicated in the excise tax
statement of $8,240.00 (Id).

12.Appellant’s representatives are currently managing Appellant’s properties
(without pay) and seek to continue operating the businesses and using the
business profits along with Appellant’s Social Security income to help pay
Appellant’s nursing home expenses.

13.The three rental properties generate between $20,000.00 and $25,000.00 per
year after deducting business expenses.

Analysis and Conclusions of Law

Regulation 130 CMR 520.007 Countable Assets – in pertinent part, states (emphasis
supplied):

(G) Real Estate

(1) Real Estate As a Countable Asset. All real estate owned by the individual and
the spouse, with the exception of the principal place of residence as described in
130 CMR 520.008(A), is a countable asset. The principal place of residence is
subject to allowable limits as described in 130 CMR 520.007(G)(3). Business or
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nonbusiness property as described in 130 CMR 520.008(D) is a noncountable
asset.

Regulation 130 CMR 520.008(D) states:

Business and Nonbusiness Property. Business and nonbusiness property essential
to self-support and property excluded under an SSA-approved plan for self-
support are considered noncountable assets.

In this case, Appellant no longer owns the three parcels of real estate at issue. They
are owned by the Nominee Trust (NT) and have been since they were placed in the
trust by Appellant in 2003. MassHealth has not asserted that the subject property is
countable because Appellant owns it, rather because it constitutes the corpus of a trust
which is countable pursuant to the trust rules.

Regulation 130 CMR 520.023 in pertinent part, states (emphasis supplied):

Trusts or Similar Legal Devices Created on or after August 11, 1993

The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal
devices created on or after August 11, 1993, that are created or funded other than by
a will. Generally, resources held in a trust are considered available if under any
circumstances described in the terms of the trust, any of the resources can be made
available to the individual.

(C) Irrevocable Trusts.

(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest) of
an irrevocable trust that could be paid under any circumstances to or for the
benefit of the individual is a countable asset.

I agree with MassHealth that the entire corpus of the NT is countable insofar as the NT
is an irrevocable trust created and funded by Appellant after 1993 and there are
circumstances under which Appellant can be paid all of the principal. The NT holds the
subject property. The only beneficiary of the NT is the Family Trust (FT) that was also
created by Appellant after 1993. The terms of the NT allow the trustee to distribute all
of the principle of the NT to the FT and Appellant is the beneficiary of the FT during his
lifetime. Under these circumstances Appellant can be paid all of the corpus of the NT;
therefore, the full corpus is countable.

There is an important difference, meaningful to MassHealth, between property owned
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by the applicant and property that is it is held in trust for the applicant’s benefit.
MassHealth can place a lien upon the former, but not the latter. MassHealth is
obligated to place a lien on any real estate in which the applicant or member has a legal
interest (130 CMR 520.008(C) and 515.012). MassHealth cannot place such a lien on
property held in trust.

Even if the subject real property were removed from the trust and retuned to Appellant,
it is questionable (on the evidence presented to date) whether 130 CMR 520.008 would
exempt the property from being counted for MassHealth eligibility purposes. The
regulation is not a blanket exemption for business property. The regulation clearly
states that the exemption applies to both business and nonbusiness property. Property
which merits the exemption must be either essential to self-support or excluded under an
SSA-approved plan for self-support. These elements have yet to be established, but
potentially could be, if and when the property were removed from the trust and returned
to Appellant. However, as of the date of hearing, it was undisputed that Appellant was
admitted long-term, as opposed to short term, and there is no indication that Appellant
is expected to return to the community. If this remains the case, as would be expected,
then I agree with MassHealth that a person, with no spouse residing in the community,
who is admitted on a long-term basis to an SNF who is not expected to return to reside
in the community does not require self-support and the exemption expressed in 130
CMR 520.008(D) would not apply. For the same reason, the train car is countable.

It was undisputed that the two bank accounts are held in Appellant’s name. Appellant
would need to verify to MassHealth’s satisfaction that any of the funds constitute
security deposits or other such funds that could legally be encumbered by others. Until
such verification, the funds are countable as they are held in Appellant’s name (130
CMR 520.007(B)).

The cash surrender values of the life insurance policies totaling nearly $11,000.0 are
clearly countable (130 CMR 520.007(E)). This sum alone places Appellant’s countable
assets above the $2,000.00 eligibility limit (130 CMR 520.003).

For the foregoing reasons, the appeal is denied.

Order for MassHealth

None.
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Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with
Chapter 30A of the Massachusetts General Laws. To appeal, you must file a complaint
with the Superior Court for the county where you reside, or Suffolk County Superior Court,
within 30 days of your receipt of this decision.

Kenneth Brodzinski
Hearing Officer
Board of Hearings

cc:

MassHealth Representative: Justine Ferreira


