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APPEAL DECISION

Appeal Decision: Approved Issue: 130 CMR 520.018

Decision Date: 09/04/13 Hearing Date: June 04, 2013

MassHealth Rep.: M. Baker Appellant Rep.:

Hearing Location: Springfield

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

The Appellant received a notice dated June 06, 2012, stating: “We have reviewed your application
for MassHealth. You are not eligible because: Due to disqualifying transfers totaling $35,628 (KJM
2012 Irrevocable Special Needs Trust) done on 3/2/12 thru 3/7/12, you are not eligible for payment
of nursing facility services from 3/5/12 thru 7/10/12. You are otherwise eligible for Community
Medicaid as of 3/5/12.” (Exhibit 1).

The Appellant appealed the notice on June 15, 2012. (Exhibit 2).1

Denial of assistance is valid grounds for appeal (130 CMR 610.032).

1 On December 04, 2012, the appellant’s representative contacted the Board of Hearings (BOH) inquiring about the
status of her appeal regarding a June 06, 2012, notice. The representative was informed no request for a fair hearing
had been received. On December 29, 2012, the Appellant’s representative contacted the Director of the BOH
requesting a waiver of the filing time limits arguing the appeal was not received due to a fax transmission error. On
February 13, 2013, the Director of the BOH denied the request. On February 19, 2013, the Appellant's
representative made a second request to waive the filing time limits. On February 29, 2013, the Director of the
BOH again denied the request. On April 18, 2013, the appellant filed a Complaint for Judicial Review under
Chapter 30A of the Massachusetts General Laws. Prior to adjudication the Appellant and MassHealth agreed to
remand the issue to the BOH for consideration of the merits of the underlying claim and the C.30A appeal was
dismissed. (See Exhibit 4).
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Action Taken by MassHealth

MassHealth has denied the Appellant MassHealth long term care benefits.

Issue

Did MassHealth correctly determine the Appellant’s long term care eligibility?

Summary of Evidence

MassHealth testified that the Appellant applied for long term care benefits on April 12, 2012,
requesting a start date of March 01, 2012. MassHealth stated that during the application process
it was determined that on March 02, 2012, the Appellant transferred $35,628.00 to a special
needs trust for her granddaughter (KJM 2012 Irrevocable Special Needs Trust) (Trust).
MassHealth considered this action disqualifying as the transfer is for less than fair market value.
MassHealth submitted a legal memorandum which argues MassHealth and the Board of Hearings
are bound by federal Medicaid law and its sub-regulatory guidance; and where there is conflict
between MassHealth regulations and federal law, federal law supersedes and federal law limits the
use of an applicant’s assets and cites 42 USC. §1396p(c)(2)(B) asserting “transfers of assets may be
permissible only when they are for the sole benefit of the applicant’s spouse, permanently and
totally disabled minor child, and for a disabled applicant under the age of 65.” Because the
Appellant does not have a community spouse, a blind or disabled child and the applicant is not
under 65 or the beneficiary of the Trust, the transfer is therefore not permissible. MassHealth
maintains that 42 USC §1396p(c)(2)(B)(iv) and 130 CMR 520.019(D)(4) are not applicable as they
refer to applicants who are disabled under 65 and transfer assets to a special needs trust established
solely for the benefit of themselves. The MassHealth memorandum reproduces 42 USC
§1396p(c)(2) and wherever the word “individual” appears replaces it with “applicant” arguing that
this is the correct reading of the statute and maintaining the words are interchangeable. MassHealth
concludes that the transfer of $35,628.30 of the Appellant assets to the Appellant's granddaughter is
gratuitous and for less than fair market value and therefore impermissible. MassHealth submitted
into evidence the relevant rules and regulations (Exhibit 4) and a legal memorandum. (Exhibit 5
and 6).

The Appellant’s representative argued the Appellant is a widow and has been a private pay
resident of the nursing facility since December 28, 2011. On March 02, 2012, the Appellant
through her POA daughter (appointed February 08, 2005) made a transfer of $35,628.00 in assets
to a special needs trust for the benefit of her disabled granddaughter. The representative
maintains the Trust is irrevocable, was established by the beneficiary’s grandparent, for the sole
benefit of the beneficiary, the beneficiary is disabled, under 65 years of age, the benefits do not
pass directly to the beneficiary are meant only to supplement public assistance and the
Commonwealth is a remainder beneficiary at the death of the primary beneficiary. The
representative asserts the transfer is permissible under federal law and MassHealth regulations as
it satisfies the requirements as set forth in 42 USC §1396p(c)(2)(B)(iv), and §1396p(d)(4)(A), the
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Program Operations Manual System (POMS)2, 130 CMR 515.0013 and 520.023. The Appellant’s
representative devoted several pages of her memorandum responding to a Superior Court
decision Fogarty v. Dougherty4 (2011) which MassHealth had previously sent to the Appellant in
an effort to explain its action. The Appellant submitted into evidence a memorandum in support
and decisions and Appeal Nos. 1105892 and 0900816. (Exhibit 7 and 8).

At the Appellant's representative’s request the record remained open until July 08, 2013, to submit a
response to the submitted MassHealth legal memorandum and at MassHealth’s request the record
remained open until August 08, 2013 to allow a reply to the Appellant’s response. (Exhibit 9).

The Appellant’s representative submitted her response and Appeal No.0817656 within the
required time limits. The Appellant's supplemental memorandum argues that MassHealth’s
position that the word “individual” in the federal statute is restricted to mean only to the
applicant, spouse or child is unsupported by federal law. The Appellant argues that the
MassHealth argument would have merit if the statutory language stated the trust was established
for “the individual” as opposed to “an individual”. To make the leap from reading “an
individual” as meaning the applicant, because the applicant is referred to as “an individual” in
other parts of the statute is not in keeping with the reading of the plain language of the statute as
a whole. The Appellant maintains the wording of the regulations at 130 CMR 520.019(D)(4)
allows a permissible resource transfer into a special needs trust for the sole benefit of any
permanently and totally disabled person who was under 65 at the time the trust was created or
funded. There is no term qualifying this individual as the individual who is applying for medical
assistance; therefore the Appellant's appeal should be approved as the $35,628.00 transfer is not
disqualifying. (Exhibit 10).

2 The requirements set forth in the POMS include: (1) The Trust must contain a specific provision making the
Trust irrevocable. (2) The trust is established by the beneficiary’s parent, grandparent, legal guardian or by a court.
(3) The beneficiary must be under age of 65 and the trust funded before reaching age 65. (4) The beneficiary must
be disabled as defined by the Social Security Act. (5) No benefits pass directly to the beneficiary. (6) The benefits
must supplement public assistance and not supplant them.
3 130 C.M.R. 515.001: (1) The trust was created for a disabled individual under the age of 65. The trust must be
funded before age 65 but can continue as the beneficiary lives beyond age 65. (2) The trust was created for the sole
benefit of the individual by the individual’s parent, grandparent, legal guardian, or a court. (3) The trust provides
that the Commonwealth of Massachusetts will receive amounts remaining in the account upon the death of the
individual up to the amount paid by the Division for services to the individual. (4) When the member has lived in
more than one state, the trust must provide that the funds remaining upon the death of the member are distributed to
each state in which the member received Medicaid based on each state’s proportionate share of the total amount of
Medicaid benefits paid by all states on the member’s behalf.
4 Fogarty v. Dougherty (2011). Involved a trust that was established for the benefit of two individuals, only one of
which was disabled. The Trust did not solely benefit the disabled individual and the trust was amended to delete the
provision creating a separate share for the non-disabled individual. The Trust assets were depleted by the non-
disabled individual to pay legal fees and nursing home care expenses incurred by the disabled individual after the
denial of MassHealth benefits and before the appeal. The non-disabled individual entered into an agreement that
provided she would repay the funds to the Trust in the event that she received a favorable ruling on the MassHealth
appeal. The depletion of trust assets prevented reimbursement to MassHealth prior to distributions. The Court
found “The trusts were not “for the sole benefit” of (the disabled individual) and therefore were not permissible
transfers, because the trust provisions provided mechanisms for diverting assets to (the non-disabled individual)
and gave her unfettered discretion to decide when and whether to make distribution to the disabled individual.”
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MassHealth submitted their response within the required time limits. The MassHealth
supplemental memorandum argues that the Appellant’s claim that 130 CMR 520.019(D)(4)
allows a permissible transfer relies primarily on the wording of the MassHealth regulation and
previously issued Board of Hearings’ decisions. The response emphasizes that while a previous
BOH decision may, if legally correct, offer guidance, they have no precedential value. The
memorandum further argues that MassHealth is a statutory program and not a program in equity
and is bound by federal law. MassHealth states the plain language of the statute as well as federal
Medicaid law supports a finding that “individual” consistently means the person applying for
Medicaid and not any random person. MassHealth lists a number of federal Medicaid laws which
use the word “individual” to mean the applicant. Arguing the Appellant's reliance on the use of
“an individual” as opposed to “the individual” is without support in a plain reading of the
provision. MassHealth maintains that if section (D)(4) is to be interpreted to allow an applicant to
transfer funds to any disabled individual under 65 then section (D)(3) is superfluous and there
was no need to carve out the exemption for an applicant’s child. MassHealth further asserts that
no matter how in-artfully drafted the MassHealth regulation it cannot be interpreted contrary to
federal Medicaid law. MassHealth concludes that it is simply not credible or consistent with the
rules of statutory construction and other provisions of Medicaid law, that Congress meant to
allow all applicants for long term care benefits under the Title XIX welfare program to
gratuitously transfer their countable assets to a trust for the benefit of any disabled person under
the age of 65 and therefore the MassHealth action is correct. (Exhibit 11).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The Appellant has been a resident of a nursing facility since December 28, 2011.

2. On March 02, 2012, the Appellant established an irrevocable Special Needs Trust for the
benefit of her disabled granddaughter.

3. The sole beneficiary for the trust is the Appellant’s granddaughter.

4. The individual named as the beneficiary is a disabled adult under the age of 65.

5. On March 02, 2012, the Appellant transferred $35,628.00 into a Special Needs Trust for her
granddaughter.

6. The Trust is irrevocable for the sole benefit of the beneficiary, who is disabled and under 65
years of age, the benefits do not pass directly to the beneficiary and are meant only to
supplement public assistance, and the Commonwealth is a remainder beneficiary at the
death of the primary beneficiary.

7. The Appellant applied for MassHealth long-term care benefits on April 12, 2012, requesting
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a start date of March 01, 2012.

Analysis and Conclusions of Law

MassHealth considers any transfer during the appropriate look-back period by the nursing facility
resident of a resource or interest in a resource, owned by or available to the nursing-facility
resident for less than fair-market value a disqualifying transfer unless listed as permissible in 130
CMR 520.019(D), identified in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J).
(130 CMR 520.019(C). A disqualifying transfer may include any action taken that would result in
making a formerly available asset no longer available. (130 CMR 520.019(C)).

The Appellant applied for MassHealth long-term care benefits on April 12, 2012, requesting a
start date of March 01, 2012. On March 02, 2012, prior to the application the Appellant
transferred $35,628.00 to a special needs trust for her granddaughter. This transfer was for less
than fair market value and within the look back period.

MassHealth maintains the regulations only allows transfers of assets to a trust for the sole benefit of
the applicant’s spouse, permanently and totally disabled minor child, or for the disabled applicant if
they are under the age of 65. The Appellant's transfer is to her grandchild and therefore it does not
meet any of the exemptions and is therefore not permissible. The Appellant’s representative argues
the Trust is irrevocable was established by the beneficiary’s grandparent, for the sole benefit of
the beneficiary, who is disabled and under 65 years of age as required by the regulation.

The central issue of the appeal is the interpretation of 130 CMR 520.019(D)(4) and 42 USC §
1396P(c)(2)(B)(i-iv) and the language which permits the transfer of assets to a special need trust.
The question is whether the regulations allow an applicant to transfer funds to any disabled
individual under 65 as long as the trust is for the sole benefit of the individual or if the regulation
restricts the transfers only to disabled applicants who are funding trusts for the sole benefit of
themselves.

The relevant regulations are as follows:

130 CMR 520.019 Transfer of Resources Occurring on or after August 11, 1993
(D) Permissible Transfers. The MassHealth agency considers the following transfers

permissible. Transfers of resources made for the sole benefit of a particular person must
be in accordance with federal law.
(1) The resources were transferred to the spouse of the nursing-facility resident or to

another for the sole benefit of the spouse. A nursing-facility resident who has been
determined eligible for MassHealth payment of nursing-facility services and who
has received an asset assessment from the MassHealth agency must make any
necessary transfers within 90 days after the date of the notice of approval for
MassHealth in accordance with 130 CMR 520.016(B)(3).

(2) The resources were transferred from the spouse of the nursing-facility resident to
another for the sole benefit of the spouse.



Page 6 of Appeal No.: 1300483

(3) The resources were transferred to the nursing-facility resident's permanently and
totally disabled or blind child or to a trust, a pooled trust, or a special-needs trust
created for the sole benefit of such child.

(4) The resources were transferred to a trust, a special-needs trust, or a pooled trust
created for the sole benefit of a permanently and totally disabled person who was
under 65 years of age at the time the trust was created or funded.

(5) The resources were transferred to a pooled trust created for the sole benefit of the
permanently and totally disabled nursing-facility resident.

(6) The nursing-facility resident transferred the home he or she used as the principal
residence at the time of transfer and the title to the home to one of the following
persons:
(a) the spouse;
(b) the nursing-facility resident’s child who is under age 21, or who is blind or

permanently and totally disabled;
(c) the nursing-facility resident’s sibling who has a legal interest in the nursing-

facility resident's home and was living in the nursing-facility resident’s home
for at least one year immediately before the date of the nursing-facility
resident’s admission to the nursing facility; or

(d) the nursing-facility resident’s child (other than the child described in 130
CMR 520.019(D)(6)(b)) who was living in the nursing-facility resident’s
home for at least two years immediately before the date of the nursing-facility
resident’s admission to the institution, and who, as determined by the
MassHealth agency, provided care to the nursing-facility resident that
permitted him or her to live at home rather than in a nursing facility.

(7) The resources were transferred to a separately identifiable burial account, burial
arrangement, or a similar device for the nursing-facility resident or the spouse in
accordance with 130 CMR 520.008(F).

42 USC § 1396P - LIENS, ADJUSTMENTS AND RECOVERIES, AND TRANSFERS OF
ASSETS(c) Taking into account certain transfers of assets

(2) An individual shall not be ineligible for medical assistance by reason of paragraph (1)
to the extent that –
(B) the assets –

(i) were transferred to the individual’s spouse or to another for the sole benefit of
the individual’s spouse,

(ii) were transferred from the individual’s spouse to another for the sole benefit
of the individual’s spouse,

(iii) were transferred to, or to a trust (including a trust described in subsection
(d)(4) of this section) established solely for the benefit of, the individual’s
child described in subparagraph (A)(ii)(II), or

(iv) were transferred to a trust (including a trust described in subsection (d)(4) of
this section) established solely for the benefit of an individual under 65 years
of age who is disabled (as defined in section 1382c (a)(3) of this title);
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Although MassHealth attempts to explain how “the individual” has the same meaning as “an
individual” or how “an individual” and a “permanently and totally disabled person” refers only to
an applicant; a plain reading of the language leads one to the opposite conclusion. Each provision
of 130 CMR 520.019(D) refers to “the nursing-facility resident” when discussing a transfer of
resources, except for section (4). In section (4) the words “the nursing-facility resident” have
been replaced by the term “a permanently and totally disabled person” without any reference to
the nursing-facility resident. Similarly the language of 42 USC § 1396P(c)(2)(B)(i-iii) refers to
permissible transfer of assets solely for the benefit of, “the individual” while (B)(iv) refers to
transfers solely for the benefit of, “an individual”. In each case rather than remaining consistent
with the language both the regulation and the statute alter their language for the treatment of a
special needs trust. If the drafters of the regulation and statute meant “a permanently and totally
disabled person” to mean “the nursing-facility resident” or “the individual” to mean “an
individual” or applicant as MassHealth suggests, they would have left the term in place rather
than alter the language for this one specific section. While MassHealth may argue this
construction is only the result of in-artful drafting, it is apparent that both MassHealth and the
federal statute deliberately altered their wording with regard to the provision establishing a
transfer of assets to a special needs trust and meant to treat transfers to such trusts in a different
manner than the preceding sections.

Additionally, if as MassHealth alleges this is simply a question of inelegant composition,
MassHealth has been on notice since at least 2009 (Appeal No.0817656) of this issue and has
had sufficient time to rectify the confusion; however it appears based on their inaction that the
drafters of the regulations are satisfied with the language as written.

Finally, while MassHealth argues that if section 130 CMR 520.019 (D)(4) is to be interpreted to
allow an applicant to transfer funds to any disabled individual under 65 then section (D)(3)
becomes superfluous, the same is true that if (D)(4) is to be interpreted as referring only to
applicants then section (D)(5) (resources transferred to a pooled trust created for the sole benefit
of the permanently and totally disabled nursing-facility resident) makes part of D(4) also
superfluous with regard to pooled trusts for those under 65 years of age.

The $35,628.00 in resources were transferred to a special needs trust which was created for the
sole benefit of a permanently and totally disabled person who was under 65 years of age at the
time the trust was created or funded. I find the Trust meets the requirements of the regulations at
130 CMR 520.019(D)(4) and this appeal is approved.
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Order for MassHealth

Rescind notice dated June 06, 2012. Determine the Appellant’s eligibility for MassHealth without
considering the transfer to a trust as disqualifying.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings, Division of
Medical Assistance, at the address on the first page of this decision.

Brook Padgett
Hearing Officer
Board of Hearings

cc: MassHealth representative: Springfield MEC


