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APPEAL DECISION

Appeal Decision: Denied Issue: Eligibility

Decision Date: 05/01/2013 Hearing Date: 03/25/2013

MassHealth Rep.: Andrea Pelczar Appellant Reps.:

Hearing Location: Tewksbury
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated January 7, 2013, MassHealth determined that the
appellant is not eligible for MassHealth because her countable assets are over the
program limit. (130 CMR 520.000; Exhibit 1). The representatives of the appellant’s
estate filed this appeal in a timely manner. (130 CMR 610.015(B); Exhibit 2; Exhibit
3). Denial of assistance is valid grounds for appeal. (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth.

Issue

Whether MassHealth was correct in determining that the appellant had
countable assets over the program limit.
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Summary of Evidence

The MassHealth representative, from the Tewksbury MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
November 21, 2011. The application was denied on January 9, 2012 for failure to
provide information necessary to complete the application. (Testimony; Exhibit 5).
The appellant filed an appeal, submitted the information and MassHealth
processed the application honoring the original date. (Testimony; Exhibit 5). The
appellant also applied for MassHealth on June 27, 2011 and this application was
denied on August 10, 2011 for failure to provide information necessary to
complete the application. (Testimony; Exhibit 5). The appellant did not appeal
the denial issued in August 2011. (Testimony; Exhibit 5).

The appellant was admitted into long-term care on March 7, 2011 and was
seeking MassHealth coverage beginning May 1, 2011. (Testimony; Exhibit 5). The
earliest start date for the appellant from the application received in November
2011 is August 1, 2011. (Testimony; Exhibit 5). The appellant passed away on
February 12, 2012. (Testimony; Exhibit 5). MassHealth determined that the
appellant was not eligible for MassHealth due to having excess assets. (Testimony;
Exhibit 5). The MassHealth representative testified that even if the appellant’s
assets are reduced, the agency would then make a determination denying the
appellant for a period due to resource transfers. (Testimony; Exhibit 5). The
MassHealth representative provided a legal memorandum which was
incorporated into the record as Exhibit 5.

On January 23, 2001 a revocable trust was established in the appellant’s name.
The appellant is the grantor and the original trustees were the appellant, her
daughter and her son-in-law. (Exhibit 5; Exhibit 6). In the trust, the appellant had
the power to revoke the trust, or with the written assent of the Trustees to vary or
modify the same. (Exhibit 5; Exhibit 6). The appellant has access to income and
principal from the trust. (Exhibit 5; Exhibit 6). The appellant and her daughter
executed a deed transferring real estate in Arlington, Massachusetts into the trust
the same day that they established the trust. (Exhibit 5; Exhibit 7). On June 18,
2009, the appellant’s daughter executed a “Resignation of Trustee” on the
appellant’s behalf in her capacity as the appellant’s attorney-in-fact. (Exhibit 5).
By this document, the appellant resigned as Trustee and her grandson (the son of
the appellant’s daughter) was appointed to succeed the appellant. (Exhibit 5).
On June 18, 2009, the real property in the trust was transferred to another
grandson of the appellant (another son of the appellant’s daughter) and his wife
as tenants by the entirety. (Exhibit 5). The deed indicated that the property was
sold for $238,000. (Exhibit 5). The tax assessed value of the home at that time was
$557,800. MassHealth did not have any evidence that the consideration of
$238,000 listed in the deed was paid or is in a bank account in the name of the
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Trust. (Exhibit 5). MassHealth determined that the appellant is a lifetime
beneficiary and settlor of the trust. (Exhibit 5). MassHealth determined that the
plain language of the trust designates it as revocable and any powers of the
appellant can be exercised by a guardian, conservator or attorney-in-fact.
(Exhibit 5).

Three attorneys appeared in person for the appellant. As MassHealth
acknowledged in their legal brief, counsel for the appellant argued that the trust
was rendered irrevocable in September 2005 due to the appellant’s
incompetence. (Testimony; Exhibit 5). Counsel for the appellant testified that
the appellant only transferred her life estate interest in the home to the trust.
Counsel for the appellant acknowledged that the appellant was one of two
beneficiaries in the trust. A copy of the trust was incorporated into the hearing
record as Exhibit 6. Counsel for the appellant argued that there are other legal
cases and laws that determine a trust as irrevocable once a trustee no longer has
the ability to revoke the trust. No citations, casenames or other legal authority
was presented at the hearing. Counsel for the appellant noted that the appellant
seeks to honor the application from November 2011. Counsel for the appellant
acknowledged that there are assets in the trust, other than the real property but
argued that the trust is now irrevocable. While arguing that the trust assets are
non-countable for MassHealth purposes as the trust is irrevocable, counsel for the
appellant acknowledged that most of the trust assets will be spent on legal fees
and other expenses of the appellant’s estate.

The record was held open to give the appellant the opportunity to respond to the
legal memorandum presented by MassHealth at the hearing or present any
additional evidence or legal arguments to include in the hearing record. (Exhibit
8). Nothing was presented from the appellant to the hearing officer during the
record open period. (Exhibit 8). The MassHealth representative responded to a
letter from counsel for the appellant stating that assets from the trust would be
spent down which included a copy of a letter to JP Morgan Chase asking to sell
shares of stock and forward the funds to the appellant’s daughter and co-trustee.
(Exhibit 9). The record open form clearly states that the appellant must submit
information to the Hearing Officer and the MassHealth Representative to be
considered as part of the appeal. (Exhibit 8). Additionally, the record open form
provides detailed directions on requesting an extension of the record open
period. (Exhibit 8). No extension was requested.

The response from the MassHealth representative states that the appellant has
excess trust assets that include a CD with a balance of $12,109 and a checking
account with a balance of $3,260. (Exhibit 9). MassHealth did not regard a
request that stock be sold as verification of an asset spend down by the
appellant. (Exhibit 9). Additionally, MassHealth noted that the ability of the parties
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representing the appellant to reduce the assets indicates that they agree that the
trust is a countable asset. (Exhibit 9). MassHealth argued that the appellant did
not address evidence submitted by MassHealth at the hearing or verify that the
appellant’s assets were spent down during the course of the appeal. (Exhibit 9).
MassHealth notes that the appellant passed away over a year ago and the
representatives have had sufficient time to verify an asset spend down or provide
evidence and a legal argument for the agency to disregard the trust as a
countable asset. (Exhibit 9).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant was admitted into a long-term care facility on March 7,
2011 and applied for MassHealth long-term care a number of times but
the application that was processed was submitted on November 21,
2011.

2. The appellant passed away on February 21, 2012.

3. A revocable trust was established in the appellant’s name on January 23,
2001. The appellant is the grantor and the appellant, her daughter and
her son-in-law are named as trustees.

4. The trust allows the appellant to receive income and principal from the
trust.

5. On January 23, 2001, real property in Arlington, Massachusetts was
transferred into the trust. Since the trust was established in 2001, other
property has been transferred into the trust.

6. On June 18, 2009, the appellant’s daughter executed a “Resignation of
Trustee” on the appellant’s behalf as the appellant’s attorney-in-fact. A
grandson of the appellant was named as a trustee on that same day.

7. On June 18, 2009, the real property in the trust was sold to another
grandson of the appellant and his wife.

8. The deed executed on June 18, 2009 indicates that the property was sold
for $238,000.

9. At the time of the sale, the tax assessed value of the property was
$557,800.
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10. No evidence of consideration for the sale was presented to MassHealth.

11. At the time of the hearing and during the record open period, funds
associated with the trust totaled over $2,000.

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case was an institutionalized person.
Therefore, the regulations at 130 CMR 515.000 through 522.000 apply to this case.
(130 CMR 515.002).

The regulations at 130 CMR 520.021 through 520.024 explain how to treat the
principal of and payments from a revocable or irrevocable trust established by
the individual or by the spouse. (130 CMR 520.021). The regulations at 130 CMR
520.024(A) also include trusts established by other than the individual or spouse
and trusts whether or not established by will. (130 CMR 520.021). In the event
that a portion of 130 CMR 520.021 through 520.024 conflicts with federal law, the
federal law supersedes. (130 CMR 520.021).

The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal
devices created on or after August 11, 1993, that are created or funded other
than by a will. (130 CMR 520.023). Generally, resources held in a trust are
considered available if under any circumstances described in the terms of the
trust, any of the resources can be made available to the individual. (130 CMR
520.023).

The regulations at 130 CMR 520.023(C) govern how the agency treats
irrevocable trusts. Pursuant to 130 CMR 520.023(C)

(1) Portion Payable.
(a) Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable
asset.
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(b) Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are
countable income.
(c) Payments from the income or from the principal of an
irrevocable trust made to another and not to or for the benefit of
the nursing-facility resident are considered transfers of resources
for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or
spouse held in an irrevocable trust that is available according to
the terms of the trust is a countable asset. Where the home or
former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility
resident will be considered a transfer for less than fair-market value and
treated in accordance with the transfer rules at 130 CMR 520.019(G).

The appellant’s representative did not present any evidence to demonstrate that
the appellant would not have access to both the principal and income from the
trust. (130 CMR 520.023(C)). In fact, the appellant’s estate was going to access
funds from the trust to pay attorneys fees and other expenses associated with the
appellant’s estate. Therefore, the decision made by MassHealth was correct in
determining that the trust was a countable asset as detailed specifically in it’s
legal memoranda. The three attorneys representing the appellant’s estate did not
produce evidence or a legal basis for the arguments presented during this
appeal. All three were provided with ample opportunity to do so at the hearing
and during the record open period.

The purpose of the Deficit Reduction Act of 2005 was to close loopholes and
allow Medicaid resources to go to those in genuine need rather than allowing
wealthy seniors to qualify for Medicaid. (Cong Record 109-S14209, December
21, 2005). The purpose of the legislation was to prevent seniors from intentionally
protecting their assets. (Cong Record 109-S14209, December 21, 2005). As one
Senator noted, people should not be allowed to hide their money in order to
receive Medicaid nursing home coverage. (Cong. Record 109-S14209,
December 21, 2005). It appears that the appellant’s estate is now taking steps
to protect the appellant’s assets. As stated above, none of the attorneys
presented evidence to demonstrate that the assets in question are not
countable. Instead, they presented testimony to support the decision made by
MassHealth that the appellant’s estate has access to the funds associated with



Page 7 of Appeal No.: 1302105

the trust and will use the funds to pay legal and other expenses incurred by the
appellant during her lifetime and her estate incurred at her death. The decision
made by MassHealth was correct.

This appeal is denied.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in
accordance with Chapter 30A of the Massachusetts General Laws. To appeal,
you must file a complaint with the Superior Court for the county where you reside,
or Suffolk County Superior Court, within 30 days of your receipt of this decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Sylvia Tiar


