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APPEAL DECISION

Appeal Decision: Approved Issue: Long-term care
eligibility

Decision Date: 2/24/14 Hearing Date: 08/22/2013

MassHealth’s Rep.: Paul Keegan Appellant’s Rep.:

Hearing Location: Chelsea MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated January 31, 2013, MassHealth denied the appellant’s application for
MassHealth benefits because of excess assets totaling $178,809 (Exhibit 1). The appellant filed a
timely appeal of the notice on February 21, 2013 (Exhibit 2). Denial of an application for benefits
is a valid basis for appeal (130 CMR 610.032). As the appellant died on February 25, 2013, the
Board of Hearings held the file pending the appointment of a personal representative. Once a
personal representative was appointed, a hearing was scheduled for and held on August 22, 2013
(Exhibits 5-7). The record was held open after hearing for submission of supplemental memoranda
(Exhibits 10-13).

Action Taken by MassHealth

MassHealth denied the appellant’s application for long-term care benefits because of excess assets.

Issue

The appeal issue is whether MassHealth was correct in determining that the appellant was
financially ineligible for long-term care coverage.
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Summary of Evidence

An eligibility worker from the Chelsea MassHealth Enrollment Center testified as follows: The
appellant was admitted to a nursing facility on August 10, 2011. A MassHealth long-term care
application was filed on her behalf on November 30, 2012, seeking coverage as of September 1,
2012. On January 31, 2013, MassHealth denied the application for excess assets in the amount of
$178,809. The appellant died on February 25, 2013.

The MassHealth worker testified that on May 18, 2012, the appellant set up the [WB] Supplemental
Needs Trust to benefit WB, who was described as a 61-year-old disabled friend of the appellant’s
son. The appellant thereafter made a series of transfers into the trust, including some funds she had
received from a personal injury settlement. He stated that most of the appellant’s excess assets are
funds in the trust, as MassHealth considered them as countable to the appellant for eligibility
purposes.

The WB Supplemental Needs Trust designated the appellant’s son as sole trustee and WB as the
sole beneficiary. The instrument includes the following relevant provisions:

§ 1.1 Establishment of the Trust: The Grantor [appellant] does hereby desire to establish
a Trust due to the special needs of [WB]. The Grantor expressly states that this Trust is
irrevocable and subject to all the terms and conditions stated herein.

§ 1.2 Initial funding and additional funding: The Grantor, during her lifetime or by Will
at her death, or others hereafter may give, assign, transfer and deliver or cause to given,
assigned, transferred, delivered or paid over to the Trustees, or their successors, in trust,
property, monies, policies of life insurance, or additional property or monies that may
become subject to this Agreement. The Trustees for themselves and their successors
hereunder agree and declare that they will hold all said property transferred and delivered to
them and any additional property from time to time received by them in trust pursuant to the
terms hereof, and will hold, use, manage, invest and reinvest the same and dispose of the
income and principal thereof as hereinafter provided and not otherwise.

§ 1.3 Irrevocability: The Grantor hereby relinquishes all power to alter, amend, or revoke
any provisions of this Trust. This Trust shall be irrevocable. The Trustees, however, may at
any time, or from time to time, amend any administrative provisions of this Trust by any
instrument in writing signed and acknowledged by the Trustees with notice provided, in
writing, to the Division of Medical Assistance (or any other state agency providing the
beneficiary with Medical Assistance under Title XIX of the Social Security Act). For
purposes of the foregoing, the term “administrative provision” refers to any provision of the
Trust dealing with the management and administration of the Trust and in no event shall any
such amendment affect, enlarge, or shift any beneficial interests created hereunder.
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§ 2 Trust purpose: This trust has been established with recognition that governmental and
charitable programs in themselves contain many gaps that, if unaddressed, will greatly
reduce the possibility that the primary beneficiary will maintain as much independence as
possible. It is therefore the Grantor’s intent that direction that the Trustee uses the principal
and income of the trust to provide the primary beneficiary with those benefits and services,
and only those benefits and services, that, in the Trustee’s judgement, are not otherwise
available to the primary beneficiary from other sources. Without limiting the discretion of
the Trustees to take whatever actions it may consider necessary for the primary beneficiary’s
welfare, in accordance with the trust purposes, the Grantor desires that the trust be used in
ways that will best enable the primary beneficiary to lead as normal, comfortable, and
fulfilling a life as possible.

§ 3.1 Mandatory distributions [of income and principal]: The Trustee shall distribute to
the beneficiary or use on the beneficiary’s behalf principal and income on a basis that is
considered an actuarially sound manner based on the beneficiary’s life expectancy. An
actuarially sound manner based on the beneficiary’s life expectancy shall mean that the
Trustee will at a minimum distribute to the beneficiary or use on the beneficiary’s behalf an
equal payment of principal and income over the beneficiary’s lifetime with reference to the
period life tables issued by the Social Security Administration referred to in 42 U.S.C.
§1396p. These mandatory distributions or use on the beneficiary’s behalf shall take place at
least as often as quarterly. . . .

§ 3.2 Discretionary distributions [of income and principal]: The making and the amount
of any payment above such amounts described in Article 3.1 shall be totally and solely
within the discretion of the Trustees. During the beneficiary’s lifetime, the Trustees shall
pay to the beneficiary or apply for her benefit so much or all of the net income and principal
above such amounts described in Article 3.1 as he in his discretion deem advisable, taking
into account the purposes of the trust as set forth above in Article 2; the beneficiary’s own
assets and income (earning capacity); the services and benefits to which the beneficiary may
from time to time be entitled; the complexity of the beneficiary’s current special needs for
health, educational, residential, social and other services; he current and probable future
availability of public services for individuals with disabilities; and the uncertainty of the
beneficiary’s future needs. During the beneficiary’s lifetime, neither the beneficiary nor any
person acting on her [sic] behalf . . . shall have any right, power or authority to require
distributions from the trust for any purpose above such amounts described in Article 3.1.

§ 4.1 General guidelines [for trustees]: In exercising the discretionary powers herein
conferred on them, the Trustees shall be guided by the following statement of purposes and
intentions:

(a) The Trust should attempt not to use income and principal to provide for the
primary support of [WB]. Therefore, the Trustees are directed to investigate
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other sources of support and to take whatever steps necessary to apply for or
enroll for such benefits or assistance on [his] behalf.

(b) The Trustees are authorized to expend the trust property to procure more
sophisticated medical and/or dental treatment, physical therapy and/or
occupational therapy that may otherwise be unavailable to [WB]. The Trustees
may also pay for vacation, leisure, entertainment and recreational activities,
including expenses for a traveling companion, so long as such expenditures
would be deemed reasonable by a fiduciary acting in accordance with the
Uniform Trust Code to ensure that the Trust assets are used solely for the benefit
of the primary beneficiary.

(c) The Trust property may be used so that [WB] will be able to maintain contact
with family members and friends. The Trustees are authorized to expend Trust
income and principal for travel and transportation costs to ensure that such
interaction with family and friends occurs on a regular basis so long as such
expenditures would be deemed reasonable by a fiduciary acting in accordance
with the Uniform Trust Code to ensure that the Trust assets are used solely for
the benefit of the primary beneficiary.

(d) The Trustees shall ensure that all federal and state taxes are paid from Trust
income and that a plan is developed to set aside monies due for estimated taxes,
especially those that might be attributed to the beneficiary.

§ 4.2 Social development: [WB] should be given opportunities consistent with her [sic]
interests and abilities, including participation in social and religious activities of her [sic]
own choice. The Trustees shall make every effort to expose [WB] to a stimulating and
normal home-life, family atmosphere, and social interaction to allow her [sic] to continue to
develop to her [sic] maximum potential.

§ 4.3 Housing: [WB] should always live in the most normal and home-like environment
possible, consistent with her [sic] need for professional training, treatment, care and
supervision. The Trustees are authorized to use income and principal to secure a new home
to enhance [WB’s] quality of life. The Trustees shall be guided by [WB’s] needs and make
every effort to ensure that she [sic] is able to continue to live independently in the
community. If no appropriate community residence or other appropriate placement is
available, the Trustees shall determine the availability of other housing options.

§ 5.1 Death of the beneficiary: This Trust shall terminate upon [WB’s] death.

§ 5.2 Distribution: . . . (F) In the event that the any [sic] Trust property remains after all
payments required under Sections A through E of this Article have been made, the Trustees
shall distribute any then remaining trust property as follows: (1) The then remaining Trust
property shall be distributed to the Grantor’s heirs at law as determined by the laws of
intestacy of the Commonwealth of Massachusetts.
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The MassHealth eligibility worker produced a legal memorandum from the agency’s legal unit
which concludes that the funds in the trust are countable to the appellant. The MassHealth memo
contends that the relevant state and federal regulations restrict the applicant’s ability to use her
assets to support someone who is neither her spouse nor her child. MassHealth argues that because
the assets “are in the possession of someone in a fiduciary relationship to her, that is her son, and
the transfer was effectuated purportedly at her direction, they remain countable to her.” MassHealth
also points out that because the assets held in the trust were used to make a $28,000 payment to the
nursing facility on her behalf, the trust is not for the “sole benefit” of WB and therefore remain
countable to the appellant. Furthermore, MassHealth argues that even if the funds are not countable
to the appellant, the transfer of the appellant’s funds into the trust was disqualifying because it did
not meet the exception for trusts under federal or state law relating to resource transfers.
Specifically, MassHealth contended that the regulations should be interpreted to require that the
trust be for the sole benefit of the applicant, and not for an unrelated third party (as WB is).

An attorney appeared at hearing on behalf of the appellant’s estate. He argued that the
appellant’s transfer of her funds into the trust was permissible under 130 CMR 520.019(D)(4),
which imposes no penalty when “resources were transferred to a trust, a special-needs trust, or a
pooled trust created for the sole benefit of a permanently and totally disabled person who was
younger than 65 years old at the time the trust was created or funded.” The attorney contended
that the transfer here met the plain language of that requirement, as WB is disabled and under the
age of 65. He contended that this interpretation is consistent with federal law concerning
resource transfers. He also disagreed with MassHealth’s contention that the trust is not for WB’s
sole benefit, stating that the nursing home payment made from the trust account was done in error
and without the benefit of legal counsel; he explained that the payment should have been made
from another account at the same bank. See Exhibit 11.1

The record was held open for the parties to review one another’s hearing memoranda and to
submit reply briefs. Both sides submitted supplemental memoranda during the record-open
period . See Exhibits 12 and 13.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On August 10, 2011, the appellant was admitted to a nursing facility.

1 The appellant’s attorney did not address the issue of excess assets (the basis of MassHealth’s denial) at
hearing or in his legal memoranda. Rather, his argument focuses on the resource transfer regulations.
See Exhibits 11 and 13. While MassHealth’s denial notice does not cite a disqualifying transfer, the
MassHealth legal memorandum makes clear that this was an alternate basis of denial. See Exhibits 9
and 12.
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2. On May 18, 2012, the appellant set up the WB Supplemental Needs Trust to benefit WB,
who was a 61-year-old disabled friend of the appellant’s son.

a. WB is the sole beneficiary of the trust. At the time the trust was established, he was
disabled and under the age of 65.

b. The appellant son is the sole trustee of the trust.

3. Beginning around August 2012, the appellant transferred funds into the trust.

4. On August 1, 2012, a $28,000 payment was made from a trust account to the nursing home
where the appellant resides.

5. On November 30, 2012, a MassHealth long-term care application was submitted on her
behalf, seeking coverage as of September 1, 2012.

6. As of the date of application, the assets in the trust bank accounts totaled $179,854.42.

7. MassHealth determined that the trust assets were countable to the appellant.

8. On January 31, 2013, MassHealth denied the application for excess assets in the amount of
$178,809.

9. On February 21, 2013, the appellant filed a timely appeal of the denial notice.

10. On February 25, 2013, the appellant died.

Analysis and Conclusions of Law

The first issue in this case is MassHealth’s determination that the assets in the WB Supplemental
Needs Trust, which the appellant established and funded, remained countable to the appellant for
eligibility purposes. Generally, resources held in a trust are considered available if under any
circumstances described in the terms of the trust, any of the resources can be made available to
the individual. 130 CMR 520.023. For property held in an irrevocable trust – defined as “a trust
that cannot be in any way revoked by the grantor” – the amount countable to an applicant is
determined as follows (130 CMR 520.023(C)):

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
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(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).

MassHealth’s initial basis for denying the appellant’s long-term care application was that the assets
remained countable to her even after she transferred funds into the trust. There is no dispute that the
appellant is not a named beneficiary of the trust. However, her son, who was also her power of
attorney, is the sole trustee. MassHealth contends that because the assets were in the possession of her
son – “someone in a fiduciary relationship to her” – and were transferred into the trust “purportedly at
her direction,” the assets remained countable to her. The basis for this assertion is unclear. That the
son served both as her power of attorney and as trustee for the trust she established did not grant the
appellant any special legal claim to the assets in the trust. Similarly, the mere fact that the son,
whether intentionally or in error, used some of the funds in trust to make a payment to the appellant’s
nursing home, does not somehow render the whole of the trust corpus countable to her for MassHealth
purposes. The evidence does not support MassHealth’s determination that the trust assets were
countable under 130 CMR 520.007; 520.023.

The next issue is whether the appellant’s transfer of funds into the trust was disqualifying.
(Though this was not the basis set forth in MassHealth’s denial notice, as noted above, the
MassHealth legal memorandum indicates that it is an alternate reason for denying the
application.) MassHealth considers any transfer during the appropriate look-back period by the
nursing-facility resident . . . of a resource, or interest in a resource, owned by or available to the
nursing-facility resident . . . for less than fair-market value a disqualifying transfer unless listed as
permissible in 130 CMR 520.019(D), identified in 130 CMR 520.019(F), or exempted in
130 CMR 520.019(J). A disqualifying transfer may include any action taken which would result
in making a formerly available asset no longer available. 130 CMR 520.019(C).

The following transfers are considered “permissible” under part (D) above:

(1) The resources were transferred to the spouse of the nursing-facility resident or to
another for the sole benefit of the spouse. A nursing-facility resident who has been
determined eligible for MassHealth agency payment of nursing-facility services and who
has received an asset assessment from the MassHealth agency must make any necessary
transfers within 90 days after the date of the notice of approval for MassHealth in
accordance with 130 CMR 520.016(B)(3).
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(2) The resources were transferred from the spouse of the nursing-facility resident to
another for the sole benefit of the spouse.

(3) The resources were transferred to the nursing-facility resident’s permanently and
totally disabled or blind child or to a trust, a pooled trust, or a special-needs trust created
for the sole benefit of such child.

(4) The resources were transferred to a trust, a special-needs trust, or a pooled trust
created for the sole benefit of a permanently and totally disabled person who was younger
than 65 years old at the time the trust was created or funded.

(5) The resources were transferred to a pooled trust created for the sole benefit of the
permanently and totally disabled nursing-facility resident.

(6) The nursing-facility resident transferred the home he or she used as the principal
residence at the time of transfer and the title to the home to one of the following persons:

(a) the spouse;
(b) the nursing-facility resident’s child who is younger than 21 years old, or who
is blind or permanently and totally disabled;
(c) the nursing-facility resident’s sibling who has a legal interest in the nursing
facility resident's home and was living in the nursing-facility resident’s home for
at least one year immediately before the date of the nursing-facility resident’s
admission to the nursing facility; or
(d) the nursing-facility resident’s child (other than the child described in 130
CMR 520.019(D)(6)(b)) who was living in the nursing-facility resident’s home for
at least two years immediately before the date of the nursing-facility resident’s
admission to the institution, and who, as determined by the MassHealth agency,
provided care to the nursing-facility resident that permitted him or her to live at
home rather than in a nursing facility.

(7) The resources were transferred to a separately identifiable burial account, burial
arrangement, or a similar device for the nursing-facility resident or the spouse in
accordance with 130 CMR 520.008(F).

In arguing that the transfer to the trust was allowable, the appellant points to paragraph (4) – that
“the resources were transferred to a trust, a special-needs trust, or a pooled trust created for the
sole benefit of a permanently and totally disabled person who was younger than 65 years old at
the time the trust was created or funded.” 130 CMR 520.019(D)(4). The corresponding federal
statute mirrors this language, stating that an individual will not be ineligible for medical
assistance by reason of assets transferred to: (i) the individual’s spouse or to another for the
benefit of the individual’s spouse; (ii) were transferred from the individual’s spouse to another
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for the sole benefit of the individual’s spouse; (iii) were transferred to, or to a trust…established
for the sole benefit of the individual’s child; or (iv) were transferred to a trust established solely
for the benefit of an individual under 65 years of age who is disabled (emphasis added). See 42
USC 1396p(c)(2)(B); see also HCFA Transmittal 64 § 3258.10 (exception to transfer penalty
where the assets were “transferred to a trust . . . established solely for the benefit of an individual
under 65 years of age who is disabled as defined under SSI”).

The appellant, invoking the language of the MassHealth regulation and the federal statute,
contends that the transfer here was permissible because the resources were in fact transferred to a
trust that was established solely for the benefit of a person (WB) who is both disabled and under
the age of 65. MassHealth asserts that the issue is less straightforward than that. The agency
argues that compliance with federal Medicaid law requires that the term “individual” should be
read as referring to the applicant or member “and not to any random person.” Here, that “random
person” is WB.

I find the appellant’s position to be more persuasive. The provisions of 130 CMR 520.019(D),
which enumerate the transfers that are considered permissible, make repeated references to “the
nursing-facility resident” in describing these circumstances (e.g., “the resources were transferred
to the spouse of the nursing-facility resident,” “the resources were transferred to a pooled trust
created for the sole benefit of the permanently and totally disabled nursing-facility resident”). By
contrast, the specific section at issue here addresses trusts created for the benefit of “a
permanently and totally disabled person” (emphasis added), making no mention of “the nursing-
facility resident.” A simple, logical reading of this regulation leads to the conclusion that the
“person” in question need not be, nor have any particular relationship to, the nursing-facility
resident. That the drafters deviated from their recurring use of the term “nursing-facility
resident” for this provision alone actually weighs against interpreting it as MassHealth does.

The federal Medicaid law pertaining to permissible transfers is consistent with the state
regulation. The terms of 42 USC 1396p(c)(2)(B) include similar language as 130 CMR
520.019(D)(4), but uses the term “individual” rather than “nursing-facility resident.” The
relevant part of the statute states that “an individual shall not be ineligible for medical assistance
to the extent that . . . the assets . . . were transferred to a trust . . . established solely for the benefit
of an individual under 65 years of age who is disabled (as defined in section 1382c(a)(3) of this
title).” There is no reason to inject ambiguity into this plainly worded text. The use of the
indefinite article “an” before “individual” – as contrasted with earlier, repeated use of “the
individual” to refer explicitly to the applicant – suggests that the drafters did not intend to limit
the applicability of this provision to trusts set up for the applicant or member.2

For the foregoing reasons, this appeal is approved.

2 I disagree with MassHealth’s assertion that the general definition of “individual” under HCFA 64
requires a different result.
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Order for MassHealth

Deem the assets in the WB Supplemental Needs Trust to be noncountable to the appellant for
MassHealth eligibility purposes. Deem her transfer of those assets into the trust to have been
permissible under 130 CMR 520.019(D)(4). Redetermine her eligibility in accordance with this
decision.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Rebecca Brochstein
Hearing Officer
Board of Hearings

cc: Chelsea MEC


