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APPEAL DECISION

Appeal Decision: Dismissed in Part;
Denied in Part

Issue: Excess Assets

Decision Date: 10/4/13 Hearing Date: 08/20/2013

MassHealth Rep.: Rose Folan Appellant Rep.:

Hearing Location: Chelsea
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated June 3, 2013, MassHealth determined that the appellant is
not eligible for MassHealth because her assets are over the program limit. (130
CMR 520.000; Exhibit 1). Counsel for the appellant appealed this decision on
behalf of appellant in a timely manner. (130 CMR 610.015(B); Exhibit 2). Denial of
assistance is valid grounds for appeal. (130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth because
her countable assets are over the program limit.

Issue

Whether MassHealth was correct in determining that the appellant’s countable
assets are over the program limit.

Summary of Evidence

The MassHealth representative, from the Chelsea MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
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September 20, 2012. The appellant was admitted into a long-term care facility on
August 20, 2012 and was seeking coverage as of that date.

On October 25, 2012, MassHealth issued a denial due to the appellant having
assets that exceed the program limits. The assets making the appellant ineligible
included real property held in an irrevocable trust. MassHealth determined that
the trust was accessible and countable. The property has been in trust since
August 16, 1995. The appellant filed an appeal and a hearing was held on
January 23, 2013 where a decision was rendered determining the property held in
trust was a countable asset. (Exhibit 5). On January 16, 2013, the trustee
transferred 1% interest in the property to the appellant’s sister who was living on
the property. (Exhibit 4). At the time of the hearing on January 23, 2013,
MassHealth had not had an opportunity to determine the effect of the transfer, if
any, on the appellant’s eligibility. (Exhibit 5). The hearing officer gave the
appellant thirty days form the date of the decision to provide MassHealth with
evidence regarding the transfer and redetermine the appellant’s eligibility.
(Testimony; Exhibit 5).

MassHealth determined that the transfer of a 1% interest did not render the
property non-countable as the appellant still had 99% of the interest which was
already determined countable. The MassHealth representative testified if the
property was taken out of the trust, it would be non-countable as MassHealth
could place a lien on the property. However, as long as the property remains in
the trust, MassHealth is unable to place a lien and the property is a countable
asset.

Counsel for the appellant appeared in person, a brief and documents from the
appellant were incorporated into the hearing record as Exhibit 4. Counsel for the
appellant conceded that the appellant has control over the trust assets.
However, the transfer of a 1% interest to the appellant’s sister would make the
property non-countable as she has been living on the property for the past 15
years and now has a legal interest in the home. Counsel for the appellant argued
that under the regulations at 130 CMR 520.007(G)(8)(b)(iii), the former home of an
institutionalized individual is not a countable asset if a sibling who has a legal
interest in the home currently lives there and was living there for a period of at
least one year immediately before the admission to the medical institution.1

Since the appellant’s sister currently lives in the home, has been living there for 15
years and now has a legal interest in the home, the home should not be
countable. (Testimony; Exhibit 4). Counsel for the appellant provided a copy of
the appellant’s sister’s the birth certificate, the deed transferring 1% ownership,
and statements from neighbors regarding the residency of the appellant’s sister.

1
Counsel for the appellant cites regulations at 130 CMR 520.007(G)(ii) which appears to be an incorrect

citation. In comparing the argument presented to the regulatory citation, it appears that the citation
provided in this decision, 130 CMR 520.007(G)(8)(b)(iii) is the one being referred to in the brief.
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Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant submitted an application for long-term care coverage on
September 20, 2012 seeking coverage as of August 20, 2012.

2. On October 25, 2012, MassHealth denied the appellant’s application for
having access that exceeded the program limit.

3. The appellant’s home has been owned by a family trust since August 16,
1995.

4. The trust is irrevocable but is accessible to the appellant and countable for
MassHealth purposes.

5. On January 16, 2013, the trustee transferred 1% interest in the real property
owned by the trust to the appellant’s sister.

6. The appellant’s sister has resided in the home since 1988.

Analysis and Conclusions of Law

At the hearing, the parties acknowledged that a decision was issued by the
Board of Hearings on May 3, 2013 regarding the notice issued on October 25,
2012 determining property held in trust as a countable asset. A copy of that a
decision was incorporated into the record as Exhibit 6. Counsel for the
appellant acknowledged that the appellant received notice, had an appeal,
and did not dispute the determination that the property held in trust was a
countable asset. As the Board of hearings conducted a hearing and issued a
decision counting the trust property as an asset, any appeal regarding the
countability of the trust property is dismissed. (130 CMR 610.035(A)(6)). This
decision will only address the agency decision regarding the transfer of an
interest in the property to the appellant’s sister who has lived there for at least 15
years.

Pursuant to 130 CMR 520.003(A)(1), the total value of countable assets owned or
available to individuals applying for or receiving MassHealth Standard, Essential
or limited may not exceed $2,000. Countable assets are all assets that must be
included in the determination of eligibility. (130 CMR 520.007). Countable
assets include assets to which the applicant or member or their spouse would be
entitled whether or not these assets are actually received when failure to
receive such assets results from the action or inaction of the applicant, member,
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spouse, or person acting on his or her behalf. (130 CMR 520.007). The assets
that MassHealth considers include, but are not limited to: cash, bank accounts,
Individual Retirement Accounts, Keogh Plans, pension funds, securities, the cash-
surrender value of life-insurance policies, vehicles, real estate, retroactive SSI
and RSDI payments, annuities and similar transactions. (130 CMR 520.007).

All real estate owned by the individual and the spouse, with the exception of
the principal place of residence as described in 130 CMR 520.008(A), is a
countable asset. (130 CMR 520.007(G)(1)). The regulations at 130 CMR
520.008(A) describe the principal place of residence as the home of the
applicant or member and the spouse and any land appertaining to the home,
as determined by MassHealth, if located in Massachusetts and used as the
principal place of residence. This principal place of residence and land
appertaining to the home are generally considered noncountable assets. (130
CMR 520.008(A)). The home is subject to the lien rules at 130 CMR 515.012. (130
CMR 520.008(A)). If the home is placed in a trust or in an arrangement similar to
a trust, MassHealth will apply the trust rules at 130 CMR 520.021 through 520.024.
(130 CMR 520.008(A)). This is the action taken by the appellant that counsel did
not dispute.

The regulations at 130 CMR 520.007(G)(8) state that if an applicant or member
moves out of his or her home to enter a medical institution, MassHealth
considers the former home a countable asset that is subject to 130 CMR
520.007(G)(2), provided all of the regulatory conditions are met. If the former
home of a nursing-facility resident as defined in 130 CMR 515.001 is placed in a
trust, the MassHealth agency will apply the trust rules in accordance with 130
CMR 520.021 through 520.024. (130 CMR 520.007(G)(8)). As stated above, this
was the action taken by MassHealth in this case. While the conditions listed in
the regulations at 130 CMR 520.007(G)(8) include having a sibling living on the
residence who has a legal interest in the home and who was living there for a
period of at least one year immediately before the applicant's or member's
admission to the medical institution, this condition applies to a home that is not
in trust.

The regulations at 130 CMR 520.007(G)(12) state that MassHealth will place a lien
before the death of a member against any real estate in which the member has
a legal interest. This lien will be placed only if all of the conditions of 130 CMR
515.012 are met. (130 CMR 520.007(G)(12)). The conditions at 130 CMR 515.012
include having a lien placed per court order or judgment or without if certain
individuals reside on the property, such as a sibling, as well as limiting recovery
so long as certain individuals, such as a sibling, are still living on the property.
While counsel for the appellant is correct that the appellant’s sister may meet
the regulatory requirements for not counting the real property as an asset, the
fact that the property is still held in trust makes it countable. (130 CMR 520.007).
The MassHealth representative is correct in that the agency cannot place a lien
on the appellant’s interest in the property as that is still in trust. (130 CMR
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515.012). The simple transfer of an interest in the property to the appellant’s
sister, without removing the property from the trust, does not make the property
non-countable as the agency cannot recover anything from this property so
long as it remains in trust. (130 CMR 515.012). A real estate lien enables
MassHealth to recover the cost of medical benefits paid or to be paid on behalf
of a member. (130 CMR 515.012(A)). The inability of MassHealth to take such
action makes the property countable. Otherwise, the appellant and her estate
will have MassHealth pay for her benefits without the ability to recover some of
the cost. That was not the purpose of allowing the agency to disregard the
former home as an asset. Instead, that section allows family members to remain
in the home and maintain their interest so long as MassHealth can recover some
interest in the future. Counsel for the appellant seems to disregard such purpose
in simply arguing that transferring 1% to the appellant’s sister makes the asset
non-countable. The decision made by MassHealth was correct. This part of the
appeal is denied.

This appeal is dismissed in part and denied in part.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in
accordance with Chapter 30A of the Massachusetts General Laws. To appeal,
you must file a complaint with the Superior Court for the county where you reside,
or Suffolk County Superior Court, within 30 days of your receipt of this decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Ms. Nancy Hazlett


